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Presidential Documents

Title 3—

The President

Proclamation 7632 of December 3, 2002

National Drunk and Drugged Driving Prevention Month, 2002

By the President of the United States of America

A Proclamation

Drunk and drugged driving threatens the safety of millions of Americans.
Reducing the incidence of impaired driving remains one of our Nation’s
greatest challenges. As we gather with family and friends to celebrate this
holiday season, I urge all Americans to observe National Drunk and Drugged
Driving Prevention Month by making responsible choices that will help
keep our roads safer for all.

Drunk driving accidents take a life every 30 minutes and injure someone
every 2 minutes. In the last 24 months, 41 percent of those killed in traffic
accidents, which is almost 35,000 Americans, have been killed in alcohol-
related crashes. To better protect our citizens and decrease the number
of drunk and drugged driving traffic accidents, we must work together
to educate our communities about the seriousness of this offense and we
must raise awareness of its devastating consequences.

My Administration supports efforts to save lives and prevent injuries result-
ing from impaired driving. The Department of Transportation’s National
Highway Traffic Safety Administration (NHTSA) works with local law en-
forcement agencies that conduct sobriety checkpoints and saturation patrols;
and it also supports State efforts to pass legislation that increases punishment
for those who drink and drive.

The NHTSA and its State and local partners are dedicated to eliminating
impaired driving and stopping the associated injuries and fatalities. The
NHTSA'’s national safety campaign—You Drink & Drive. You Lose.—aims
to lower America’s impaired driving fatality rate to less than 11,000 people
per year by the year 2005. By providing its partner organizations with
guidance on overcoming this national challenge, this important campaign
is assisting local law enforcement agencies, community groups and organiza-
tions, public health professionals, and businesses to coordinate and address
this vital issue.

As part of the You Drink & Drive. You Lose. campaign, law enforcement
agencies across the Nation will be out in full force from December 20,
2002, to January 5, 2003, to stop drunk and drugged driving. During the
holiday season, organizations and citizens throughout the country also will
be working to prevent this deadly activity by encouraging citizens to choose
sober, designated drivers, keep impaired family members and friends off
our roads, report drivers who are under the influence, and educate young
people about safe, alcohol- and drug-free driving behavior. Through coopera-
tion and determination, every American can do something to make a dif-
ference and help stop impaired drivers before they harm others.

NOW, THEREFORE, I, GEORGE W. BUSH, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and laws of the United States, do hereby proclaim December 2002 as National
Drunk and Drugged Driving Prevention Month. I call upon State and commu-
nity leaders to join the You Drink & Drive. You Lose. national mobilization
between December 20, 2002, and January 5, 2003. I also urge all Americans
to work to enhance the safety of our Nation’s roadways and protect the
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well-being of our drivers, passengers, and pedestrians during this holiday
season and every day of the year.

IN WITNESS WHEREQF, I have hereunto set my hand this third day of
December, in the year of our Lord two thousand two, and of the Independence
of the United States of America the two hundred and twenty-seventh.

[/

[FR Doc. 02-31068
Filed 12-5-02; 8:45 am]
Billing code 3195-01-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. 2000-NE-47-AD; Amendment
39-12916; AD 2002-21-10]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney PW4000 Series Turbofan
Engines, Correction

AGENCY: Federal Aviation
Administration, DOT.

“PW CIR 51A357, section 72-35-68, Inspection/Check—

04, Indexes 8-11.
Total pages: 5”

Also, on page 65493, in the
Regulatory Information, first column,
thirteenth line, remove the phrase
“PW4ENG72-749, dated June 17, 2002,
EM” and add in its place “PW4ENG72—
749, dated June 17, 2002, CIR 51A357,
section 72—-35-68, Inspection/Check—04,
Indexes 8-11, dated March 15, 2002,
EM”.

Issued in Burlington, MA, on November
13, 2002.

Mark C. Fulmer,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.
[FR Doc. 02—-29672 Filed 12—-5-02; 8:45 am]
BILLING CODE 4910-13-P

ACTION: Final rule; request for
comments, correction.

SUMMARY: This document makes
corrections to Airworthiness Directive
(AD) 2002-21-10, applicable to Pratt
and Whitney (PW) model 4000 series
turbofan engines, that was published in
the Federal Register on October 25,
2002 (67 FR 65484). A publish date for
service information was inadvertently
omitted from one of the compliance
paragraphs in the regulatory
information. Also, the same service
information was inadvertently omitted
from the table for Documents That Have
Been Incorporated by Reference and the
paragraph that follows the table. This
document corrects these omissions. In
all other respects, the original document
remains the same.

EFFECTIVE DATE: November 12, 2002.
The incorporation by reference of
certain publications listed in the rule is
approved by the Director of the Federal
Register as of December 6, 2002.

FOR FURTHER INFORMATION CONTACT:

Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803—
5299; telephone (781) 238-7133, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: A final
rule; request for comments FR Doc. 02—
26909, airworthiness directive
applicable to Pratt and Whitney (PW)
model 4000 series turbofan engines, was
published in the Federal Register on
October 25, 2002 (67 FR 65484). The
following corrections are needed:

§39.13

On page 65491, in the Regulatory
Information, second column, paragraph
(k)(2){), sixth line, remove the phrase
“September 15, 2001. If the HPC rear
hook is.” and add in its place “March
15, 2002 or September 15, 2001. If the
rear hook is.”

Also, on page 65492, in the
Regulatory Information, the table for
Documents That Have Been
Incorporated by Reference is corrected

[Corrected]

Diane Cook, Aerospace Engineer, Engine by adding the following:

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 97

[Docket No. 30342; Amdt. No. 3034]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

Original .....coveveviiiiiiiininnns

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight

March 15, 2002.

operations under instrument flight rules
at the affected airports.

DATES: This rule is effective December 6,
2002. The compliance date for each
SIAP is specified in the amendatory
provisions.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
6, 2002.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

4. The Office of the Federal Register,
800 North Capitol Street, NW., Suite 700
Washington, DC.
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For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standards Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.

§97.23, 897.25, §97.27, §97.29, §97.31, §97.33, and §97.35

Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAMs for each
SIAP. The SIAP information is some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments require making them
effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the

[Amended]

public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, and
Navigation (air).

Issued in Washington, DC on November 22,
2002.

James J. Ballough,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2)

2. Part 97 is amended to read as
follows:

By amending: § 97.23 VOR, VOR/DME, VOR or TACAN, and VOR/DME or TACAN; § 97.25 LOC, LOC/DME, LDA, LDA/
DME, SDF, SDF/DME; § 97.27 NDB, NDB/DME; § 97.29 ILS, ILS/DME, ISMLS, MLS/DME, MLS/RNAV; § 97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; and §97.35 COPTER SIAPs, Identified as follows:

* * * Effective Upon Publication.

FDC date State City Airport FDC No. Subject
03/11/02 .... | MO St LOUIS ..eveeeiiiennes Creve COUEBT ..cooueveeiiieeeiee e 2/2128 | RNAV (GPS) Rwy 34, Orig
11/06/02 .... | NC Raleigh/Durham ..... Raleigh-Durham Intl 2/1751 | ILS Rwy 23L, Amdt 6A
11/07/02 .... | TX Houston .......cc.cc..... William P. Hobby .......... 2/1774 | RNAV (GPS) Rwy 30L, Orig-B
11/12/02 .... | OK Duncan ........ccceeu... Halliburton Field ..........ccoceeeviveiiieeee, 2/1875 | LOC Rwy 35, Amdt 4B
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FDC date State City Airport FDC No. Subject
11/13/02 .... | NJ Lakewood ............... Lakewood ..........ccoceviiiiiiiiiinie 2/1904 | RNAV (GPS) Rwy 6, Orig
11/13/02 .... | NJ Lakewood ............... Lakewood .... 2/1905 | RNAV (GPS) Rwy 24, Orig
11/13/02 .... | NJ Lakewood ............... Lakewood ........... 2/1906 | VOR Rwy 6, Amdt 6
11/13/02 .... | MI Detroit .....c.coevvennen. Grosse lle Muni .. 2/1910 | RNAV (GPS) Rwy 22, Orig
11/14/02 .... | MI Big Rapids .............. Roben-Hood ....... 2/1942 | GPS Rwy 27, Orig
11/15/02 .... | MI Hastings .......ccoc..... HaStiNGS .vooiieiiieiece e 2/1984 | VOR Rwy 12, Orig-A
11/15/02 .... | IL Salem ......cocvveienn Salem-Leckrone .........ccccoceveiiiiiiiiiniens 2/1992 | NDB Rwy 18, Amdt 10A
11/18/02 .... | MN St Cloud St Cloud Regional ........ccccoveviiiiniiiennene 2/2033 | VOR/DME Rwy 13, Amdt 8B
11/19/02 .... | MI Detroit ......cocevvenee. Detroit Metropolitan Wayne County ........ 2/2057 | ILS Rwy 22R, Amdt 1

[FR Doc. 02—30440 Filed 12—-5-02; 8:45 am)]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 336, 338, and 341
[Docket No. 97N-0128]

RIN 0910-AA01

Labeling of Diphenhydramine-

Containing Drug Products for Over-
the-Counter Human Use

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is issuing a final
rule amending the final monographs for
over-the-counter (OTC) antiemetic,
antihistamine, antitussive, and
nighttime sleep-aid drug products to
add a warning statement for oral
products containing diphenhydramine
citrate or diphenhydramine
hydrochloride. The warning advises
consumers not to use oral OTC
diphenhydramine products with any
other product containing
diphenhydramine, including products
used topically. This final rule also
includes the agency’s conclusions on
additional warning statements and a
direction statement for OTC external
analgesic drug products containing
diphenhydramine hydrochloride. These
conclusions will be incorporated into
the final monograph for OTC external
analgesic drug products in a future issue
of the Federal Register. FDA is issuing
this final rule after considering public
comments on the agency’s proposed
regulation and all new data and
information on drug products
containing diphenhydramine that have
come to the agency’s attention.
DATES:

Effective Date: This regulation is
effective December 8, 2003.

Compliance Dates: The compliance
date for oral products with annual sales

less than $25,000 is December 6, 2004.
The compliance date for all other oral
products is December 8, 2003.

FOR FURTHER INFORMATION CONTACT:
Michael T. Benson, Center for Drug
Evaluation and Research (HFD-560),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2222.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of August 29,
1997 (62 FR 45767), FDA published a
notice of proposed rulemaking to amend
the tentative final monograph (TFM) for
OTC external analgesic drug products
(proposed 21 CFR 348.50(c)(10)) to add
the following warning statement for
diphenhydramine hydrochloride: “Do
Not Use:” (these three words in bold
print) “on chicken pox, poison ivy,
sunburn, large areas of the body, broken,
blistered, or oozing skin, more often
than directed, or with any other product
containing diphenhydramine, even one
taken by mouth.” The agency also
proposed to amend the final
monographs for OTC antiemetic
(proposed 21 CFR 336.50(c)(8)),
antihistamine (proposed 21 CFR
341.72(c)(6)(iv) and (c)(7)) and
antitussive (proposed 21 CFR
341.74(c)(4)(viii)(C) and (c)(4)(ix)(C)),
and nighttime sleep-aid (proposed 21
CFR 338.50(c)(5)) drug products to add
the following warning statement for
diphenhydramine ingredients: “Do Not
Use” (these three words in bold print)
“with any other product containing
diphenhydramine, including one
applied topically.” The agency
proposed these warnings based on
reports of adverse events when oral and
topical diphenhydramine products were
used concurrently. In response to that
proposal, two manufacturers and a
marketing association submitted
comments. The agency is responding to
those comments and publishing a final
rule that applies to oral
diphenhydramine products now and to
topical diphenhydramine products at a
future date.

Twenty-four months after the date of
publication in the Federal Register, for

oral diphenhydramine-containing
products with sales less than $25,000,
and 12 months after the after the date of
publication in the Federal Register, for
all other such oral products, no OTC
drug product that is subject to this final
rule and that contains a nonmonograph
condition may be initially introduced or
initially delivered for introduction into
interstate commerce unless it is the
subject of an approved new drug
application or abbreviated new drug
application. Further, any OTC drug
product subject to this final rule that is
repackaged or relabeled after the
compliance dates of the final rule must
be in compliance with the applicable
monograph regardless of the date the
product was initially introduced or
initially delivered for introduction into
interstate commerce. Manufacturers are
encouraged to comply voluntarily as
soon as possible.

II. The Agency’s Conclusion on the
Comments

(Comment 1) One comment
contended that the proposed label
changes for diphenhydramine products
are not necessary and would have no
significant impact. The comment stated
that the 23 reported cases of toxicity
between 1979 and 1989 discussed in the
proposal (62 FR 45767 at 45768) are
minute compared to the millions of
applications of these topical products.
Further, in all cases, the toxicity was
due to consumer noncompliance with
directions and indications. In the
majority of cases, no treatment was
required except for discontinuance of
the drug, with affected consumers
released from medical care in 24 hours.
The comment concluded that additional
warnings would have no effect on
consumers who have obviously ignored
the existing warnings.

The agency disagrees. The agency
recognizes that the number of reports is
small compared to the total doses used.
However, there is particular concern
because of the reports of toxic
psychosis, especially in children,
discussed in the proposed rule. There is
also concern of underreporting because
there is no current reporting
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requirement for topical
diphenhydramine products marketed
under the proposed OTC drug
monograph. As pointed out in the
proposal (62 FR 45767 at 45769), a
major manufacturer voluntarily revised
the warnings for its topical
diphenhydramine products after
receiving adverse reaction reports. The
agency concludes that additional
labeling information should help reduce
possible misuse of these products and
reduce the possibility of serious adverse
reactions.

As noted, our decision to require the
warning set forth in this final rule is
based on other comments made in
response to the proposed rule and our
analysis of numerous adverse event
reports that document the potential
health risks associated with the
concurrent use of OTC drug products
that contain diphenhydramine.
Mandating a warning does not require a
finding that any or all of the OTC drug
products that contain diphenhydramine
actually caused an adverse event, and
FDA does not so find. Nor does FDA'’s
mandate of a warning repudiate the
OTC drug monographs under which the
affected drug products have been
lawfully marketed. Rather, as a
consumer protection agency, FDA has
determined that this additional warning
is necessary to ensure that these OTC
drug products continue to be safe and
effective for their labeled indications
under ordinary conditions of use as
those terms are defined in the Federal
Food, Drug, and Cosmetic Act. This
judgment balances the benefits of these
drug products against their potential
risks, and reflects our conclusion that
even a potential link between the
overuse of diphenhydramine and
serious adverse health consequences
warrants this action (see 21 CFR
330.10(a)).

FDA’s decision to act in an instance
such as this one need not meet the
standard of proof required to prevail in
a private tort action (Glastetter v.
Novartis Pharmaceuticals, Corp., 252 F.
3d 986, 991 (8th Cir. 2001)). To mandate
a warning, or take similar regulatory
action, FDA need not show, nor do we
allege, actual causation.

The distinction between avoidance of risk
through regulation and compensation for
injuries after the fact is a fundamental one.
In the former, risk assessments may lead to
control of a toxic substance even though the
probability of harm to any individual is small
and the studies necessary to assess the risk
are incomplete; society as a whole is willing
to pay the price as a matter of policy. In the
latter, a far higher probability (greater than
50%]) is required since the law believes it is
unfair to require an individual to pay for
another’s tragedy unless it is shown that it is

more likely than not that he caused it * * *

In re “Agent Orange” Product Liability
Litigation, 597 F. Supp. 740, 781
(E.D.N.Y. 1984), aff’d., 818 F. 2d 145 (2d
Cir. 1987) at 781. In making its decision,
the agency follows ‘““the preventive
perspective that [ ] agencies adopt in
order to reduce public exposure to
harmful substances.” Glastetter, 252
F.3d at 991, quoting Hollander v.
Sandoz Pharmaceuticals, Corp., 95 F.
Supp.2d 1230, 1234 n. 9 (W.D. Okla.
2000). This is what we have done here.

(Comment 2) Two comments
contended that OTC topical
diphenhydramine products indicated
for “pain and itch of sunburn and
poison ivy” should not be
contraindicated for the same uses and
that the agency’s proposed warning
could confuse consumers. The
comments added that the proposed
labeling could be interpreted to mean
that usage on large areas of the body is
permitted as long as the product is not
used more than three to four times
daily. One comment stated that the
proposal only cited two reports of
toxicity when the drug was applied
topically to a widespread area of intact
sunburned skin and to a severe case of
poison ivy. There were no reported
cases when the drug was applied on
limited areas of skin compromised with
poison ivy or sunburn. The comment
recommended that the labeling state “do
not use more often than directed,” and
that this part of the warning be moved
to “Directions” because the statement
relates to dosing.

Another comment agreed that topical
diphenhydramine products should not
be used on large areas of skin either
intact or with open lesions. However, it
objected to warning against use on
damaged skin conditions, specifically
broken, blistered, or oozing skin,
contending that such labeling may
confuse consumers seeking use for skin
conditions such as minor cuts, minor
burns, or insect bites that are
characterized by broken, blistered, or
oozing skin. Further, the comment was
unable to find any adverse event cases
reported when the product was applied
according to the labeled directions on
limited areas of damaged skin. A second
comment also was unable to find any
adverse reports associated with use on
limited areas of damaged skin. It noted
the cited cases in the proposal
concerned application on compromised
skin over a large skin surface. The
comment suggested that this problem is
best addressed by the warning against
use “‘on large areas of the body.”

The agency agrees that topical
diphenhydramine products should be

indicated for use on limited areas of
skin with poison ivy or sunburn and
that the warning is intended to alert
consumers not to use these products
over large areas of the body or more
often than directed for any condition.
Because sunburn, poison ivy, and other
conditions for which topical
diphenhydramine is used (e.g., minor
cuts and burns, and insect bites) could
be characterized by ‘“‘broken, blistered,
or oozing skin,” the agency is removing
these conditions from the proposed
warning.

Since the proposal was published, the
agency has established a new labeling
format for all OTC drug products (see
section III in this document). That
labeling format conveys information in
a segmented manner. Based on the new
labeling format and the revisions
described in the previous paragraph, the
information in the final warning for
topical products would now appear as
follows: “Do not use [bullet] on large
areas of the body [bullet] with any other
product containing diphenhydramine,
even one taken by mouth,” “Ask a
doctor before use [bullet] on chicken
pox [bullet] on measles,” and under
“Directions [bullet] do not use more
often than directed.” The proposed
monograph directions for external
analgesic drug products containing
diphenhydramine are “Apply to
affected area not more than 3 to 4 times
daily.” The agency concludes that the
revised warnings and directions should
be clearer and more understandable to
consumers.

(Comment 3) One comment
recommended changing “Do not use on
chicken pox” to “Do not use on chicken
pox, except as directed by a physician.”
The comment cited additional toxicity
reports not included in the proposed
rule in which diphenhydramine was
applied liberally on children with large
areas of chicken pox. However, the
comment stated that since physicians
may find use appropriate in select cases,
consumers should be advised to consult
their physicians. Another comment
agreed because a doctor may advise use
on a few itchy spots to help prevent
scratching and the scarring that could
result.

One comment from a manufacturer
proposed that “measles” be included
because a case of diphenhydramine
toxicity after treatment with
diphenhydramine for measles had been
reported to the company. The comment
noted that the adverse event was similar
to the chicken pox cases discussed in
the proposed rule, and that both chicken
pox and measles may appear as a
widespread rash. Another comment
concurred and proposed the following:
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“Ask a doctor before use on chicken pox
or measles.”

The agency agrees. In the proposal,
the agency stated that because none of
the case reports was associated with
measles, that condition was not
specifically listed in the warning (62 FR
45767 at 45771). The agency invited
comments related to any adverse events
associated with the topical application
of diphenhydramine to measles. As
there has been at least one measles case
report and since chicken pox and
measles may appear similar to
consumers, the agency is including both
conditions in product labeling. The
agency did not receive any comments
opposed to including measles in
labeling. When the monograph for OTC
external analgesic drug products
becomes final, it will contain the
following warning for topical
diphenhydramine products: “Ask a
doctor before use [bullet] on chicken
pox [bullet] on measles.”

(Comment 4) Two comments agreed
that it was reasonable to add a warning
to the labeling of OTC oral
diphenhydramine products. The
comments recommended revising the
last part of the agency’s proposed
warning from “including one applied
topically” to “even one used on skin”
for two reasons. First, the revised
language comprises six syllables in five
words instead of nine syllables in four
words, making it easier to read. Second,
consumers who do not understand the
meaning of the word “topically” are
more likely to know what is meant by
“on skin.”

The agency agrees and has revised the
labeling for OTC diphenhydramine oral
products to read: “Do not use: [bullet]
with any other product containing
diphenhydramine, even one used on
skin.”

(Comment 5) One comment expressed
concern over the cost of implementing
the new labeling for a small
manufacturer of topical products and
contended: (1) The proposed labeling is
an example of the type of regulation that
Executive Order 12866 and the
Regulatory Flexibility Act were
intended to eliminate; (2) the cost to
relabel would be substantially more
than the $2,000 to $3,000 the agency
mentioned in the proposal because of
ordering requirements for tubes and
boxes and a low dollar volume of
annual sales; (3) existing inventory
would have to be destroyed because it
would not be used prior to the effective
date for new labeling; and (4) there
would be excessive costs associated
with producing new graphics for
labeling all products. The comment did

not provide any specific data or figures
to support its cost speculation.

The agency disagrees that the
proposed labeling is an example of the
type of regulation that Executive Order
12866 and the Regulatory Flexibility Act
were intended to eliminate. The agency
has determined that the additional
warning statement is necessary for the
safe and effective use of OTC drug
products that contain diphenhydramine.
The proposed rule (62 FR 45767 at
45772 to 45773) and this final rule
(section V of this document) examine
the impacts of the rule under Executive
Order 12866 and the Regulatory
Flexibility Act.

The $2,000 to $3,000 relabeling cost
stated by the agency in the proposal (62
FR 45767 at 45772) was based on
information that the agency obtained
from various drug manufacturers, both
small and large. That relabeling cost
included the cost associated with
producing new graphics for labeling
products and the cost of tubes and boxes
on which the labeling would be printed.

The agency does not anticipate that
significant existing inventory would
have to be destroyed because it would
not be used prior to the effective date for
new labeling. It has been almost 5 years
since the proposed rule was published,
and existing inventory should have been
reduced during this time. In addition,
manufacturers still have adequate time
to deplete existing stocks of inventory.
This final rule has a compliance date of
24 months after its publication in the
Federal Register for oral products
containing diphenhydramine citrate or
diphenhydramine hydrochloride with
annual sales less than $25,000, and a
compliance date of 12 months after its
publication in the Federal Register for
all other oral products. The monograph
for topical (external analgesic) drug
products containing diphenhydramine
[products in tubes] is not yet final and,
when issued, will specify the time by
which relabeling is required.
Manufacturers of topically applied
diphenhydramine products are
encouraged to implement the new
labeling at an earlier date should they
need to order additional labeling for
their products before the agency issues
the final monograph for OTC external
analgesic drug products.

Since the proposal was published in
1997, the agency issued a final rule on
March 17, 1999 (64 FR 13254)
establishing a new standardized labeling
format and content for all OTC drug
products (the 1999 final rule). That final
rule contained an extensive discussion
of the costs of relabeling OTC drug
products, including the impact on small
businesses (64 FR 13254 at 13284 to

13285). In an effort to reduce the
economic impact on small businesses,
the agency generally provides an
additional 12 months of compliance
time for relabeling of OTC drug
products with annual sales less than
$25,000 which is being provided for oral
diphenhydramine drug products in this
final rule.

III. New Labeling Format

In the 1999 final rule, the agency
established standardized format and
standardized content requirements for
the labeling of OTC drug products set
forth in §201.66 (21 CFR 201.66). The
requirements relate to the labeling for
diphenhydramine-containing OTC drug
products by including bullets prior to
certain words under the “Warnings”
subheadings “Do not use”” and “Ask a
doctor before use” and prior to the
direction ““do not use more often than
directed.” The subheadings are
highlighted in bold type in accordance
with §201.66(c)(5). Pertinent parts of
the new labeling are in tables 1 and 2
of this document.

TABLE 1.—WARNING FOR ORAL
ANTIEMETIC, ANTIHISTAMINE,
ANTITUSSIVE, AND NIGHTTIME

SLEEP-AID DRUG PRODUCTS CON-
TAINING DIPHENHYDRAMINE INGREDI-
ENTS

Warnings

Do not use
« with any other product containing
diphenhydramine, even one used on skin

TABLE 2.—WARNINGS AND DIRECTION
FOR EXTERNAL ANALGESIC DRUG
PRODUCTS CONTAINING
DIPHENHYDRAMINE INGREDIENTS

Warnings

« For external use only

Do not use

« on large areas of the body

« with any other product -containing
diphenhydramine, even one taken by
mouth

Ask a doctor before use
« on chicken pox * on measles

Directions
« do not use more often
than directed

IV. The Agency’s Final Conclusions

Based on the available evidence, the
agency is issuing a final rule amending
the final monographs for orally
administered OTC antiemetic,
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antihistamine, antitussive, and
nighttime sleep-aid drug products
containing diphenhydramine to include
the new warning in table 1 of this
document. This final rule also discusses
new warnings and a direction in table

2 of this document that will be
incorporated into the final monograph
for OTC external analgesic drug
products in a future issue of the Federal
Register, when the complete monograph
for those products is published.

V. Analysis of Impacts

FDA has examined the impacts of the
final rule under Executive Order 12866
and the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Under the
Regulatory Flexibility Act, if a rule has
a significant economic impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of the rule on small entities.
Section 202(a) of the Unfunded
Mandates Reform Act requires that
agencies prepare a written statement
and economic analysis before proposing
any rule that may result in an
expenditure in any one year by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million (adjusted annually for
inflation).

The agency concludes that this final
rule is consistent with the principles set
out in the Executive order and in these
two statutes. The final rule is not a
significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order. As discussed in this section, FDA
has determined that this final rule will
not have a significant economic impact
on a substantial number of small
entities. The Unfunded Mandates
Reform Act does not require FDA to
prepare a statement of costs and benefits
for this final rule because the final rule
is not expected to result in any 1-year
expenditure that would exceed $100
million adjusted for inflation. The
current inflation adjusted statutory
threshold is about $110 million.

The purpose of this final rule is to add
the same warning statement for four
categories of OTC drugs in three
different OTC drug monographs that

include products containing
diphenhydramine taken orally. Based
on information in the agency’s drug
listing system (DLS), there are
approximately 95 manufacturers, 59
repackers, and 247 distributors of about
800 to 1,000 oral diphenhydramine
products. The agency does not believe
these companies would need to increase
the package size to add this warning
and, thus, they should incur only minor
costs to relabel their products. The
agency believes that relabeling costs of
the type required by this final rule
generally average about $2,000 to $3,000
per stock keeping unit (SKU)
(individual products, packages, and
sizes). Assuming that there are about
800 to 1,000 affected SKUs in the
marketplace, total one-time costs of
relabeling would be $1.6 million ($2,000
per SKU x 800 SKUs) to $3 million
($3,000 per SKU x 1,000 SKUs). The
agency believes the actual cost would be
lower because most of the labeling
changes will be made by private label
manufacturers that tend to use simpler
and less expensive labeling.

Manufacturers of oral
diphenhydramine-containing products
will incur most of the costs associated
with this final rule. The impact on any
one firm will vary based on the number
and types of products that need
relabeling. About 85 percent of the
manufacturers meet the Small Business
Administration’s definition of a small
entity (fewer than 750 employees). In
the proposal (62 FR 45767 at 45772 to
45773), the agency estimated that the
proposed rule may have a significant
impact on some small entities. On
further analysis, the agency now
believes that the final rule will not have
a significant impact on a substantial
number of small entities because about
one-half of the firms have listed only
one diphenhydramine-containing
product with the agency, another 30
percent have listed two or three
products, and all of the manufacturers
produce a number of other OTC drug
products not affected by this rule. The
agency does not believe the cost to any
one firm to relabel its products subject
to this final rule will approach 1 percent
of the entity’s income.

The DLS also identifies approximately
30 manufacturers, 4 repackers, and 53
distributors of about 100 topical
diphenhydramine products. The cost for
these companies to relabel their
products will be discussed in the final
monograph for OTC external analgesic
drug products.

The agency considered but rejected
several alternatives: (1) A shorter or
longer implementation period, and (2)
an exemption from coverage for small

entities. While the agency believes that
consumers would benefit from having
this new labeling in place as soon as
possible, the agency also acknowledges
that a shorter implementation period
could significantly increase the
compliance costs and these costs could
be passed through to consumers. A
longer time period would unnecessarily
delay the benefit of new labeling to
consumers who self-medicate with these
OTC antiemetic, antihistamine,
antitussive, and nighttime sleep-aid
drug products. The agency rejected an
exemption for small entities because the
new labeling is also needed by
consumers who purchase products
marketed by those entities. However, a
longer compliance date until 24 months
after date of publication in the Federal
Register is being provided for products
with annual sales less than $25,000.

For the reasons in this section and
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), the agency certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities. Therefore,
under the Regulatory Flexibility Act, no
further analysis is required.

VI. Paperwork Reduction Act of 1995

FDA concludes that the labeling
requirements in this document are not
subject to review by the Office of
Management and Budget because they
do not constitute a “collection of
information” under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) Rather, the labeling statements
are a ‘“‘public disclosure of information
originally supplied by the Federal
government to the recipient for the
purpose of disclosure to the public” (5
CFR 1320.3(c)(2)).

VII. Environmental Impact

The agency has determined under 21
CFR 25.31(a) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VIII. Federalism

FDA has analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Accordingly, the
agency has concluded that the rule does
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not contain policies that have
federalism implications as defined in
the Executive order and, consequently,
a federalism summary impact statement
is not required.

List of Subjects in 21 CFR Parts 336,
338, and 341

Labeling, Over-the-counter drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR parts 336,
338, and 341 are amended as follows:

PART 336—ANTIEMETIC DRUG
PRODUCTS FOR OVER-THE-
COUNTER HUMAN USE

1. The authority citation for 21 CFR
part 336 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371.

2. Section 336.50 is amended by
adding paragraph (c)(8) to read as
follows:

§336.50 Labeling of antiemetic drug
products.
* * * * *

(C)***

(8) For products containing
diphenhydramine hydrochloride
identified in § 336.10(c). “Do not use
[bullet]* with any other product
containing diphenhydramine, including
one used on skin”.

* * * * *

PART 338—NIGHTTIME SLEEP-AID
DRUG PRODUCTS FOR OVER-THE-
COUNTER HUMAN USE

3. The authority citation for 21 CFR
part 338 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371.

4. Section 338.50 is amended by
adding paragraph (c)(5) to read as
follows:

§338.50 Labeling of nighttime sleep-aid
drug products.

* * * * *

(C)***

(5) “Do not use [bullet]? with any
other product containing
diphenhydramine, even one used on
skin”.

* * * * *

1 See § 201.66(b)(4) of this chapter for definition
of bullet symbol.

1 See §201.66(b)(4) of this chapter for definition
of bullet symbol.

PART 341—COLD, COUGH, ALLERGY,
BRONCHODILATOR, AND
ANTIASTHMATIC DRUG PRODUCTS
FOR OVER-THE-COUNTER HUMAN
USE

5. The authority citation for 21 CFR
part 341 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371.

6. Section 341.72 is amended by
adding paragraphs (c)(6)(iv) and (c)(7) as
follows:

§341.72 Labeling of antihistamine drug
products.
* * * * *

(C]***
(6)***

(iv) For products containing
diphenhydramine citrate or
diphenhydramine hydrochloride
identified in § 341.12(f) and (g). “Do not
use [bullet]* with any other product
containing diphenhydramine, even one
used on skin”.

(7) For products containing
diphenhydramine citrate or
diphenhydramine hydrochloride
identified in § 341.12(f) and (g). “Do not
use [bullet] with any other product
containing diphenhydramine, even one
used on skin”.

7. Section 341.74 is amended by
adding paragraphs (c)(4)(viii)(C) and
(c)(4)(ix)(C) to read as follows:

§341.74 Labeling of antitussive drug
products.
* * * * *

(C]***
(4]***

(viij) * * *

(C) “Do not use [bullet]* with any
other product containing
diphenhydramine, even one used on
skin”.

* * * * *

(IX) * K% %

(C) “Do not use [bullet] with any other
product containing diphenhydramine,
even one used on skin”.

* * * * *

Dated: November 25, 2002.
Margaret M. Dotzel,
Assistant Commissioner for Policy.
[FR Doc. 02-30641 Filed 12—5-02; 8:45 am]
BILLING CODE 4160-01-S

1 See § 201.66(b)(4) of this chapter for definition
of bullet symbol.

1 See § 201.66(b)(4) of this chapter for definition
of bullet symbol.

DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117

[CGDO01-02-136]

RIN 2115-AE47

Drawbridge Operation Regulations;
Long Island, New York Inland

Waterway From East Rockaway Inlet to
Shinnecock Canal, NY

AGENCY: Coast Guard, DOT.

ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, First Coast
Guard District, has issued a temporary
deviation from the drawbridge operation
regulations for the Wreck Lead Bridge,
mile 4.4, across Reynolds Channel at
Hempstead, New York. This deviation
from the regulations allows the bridge to
remain in the closed position from 6:30
a.m. on December 10, 2002 through 6:30
a.m. on December 13, 2002. This
deviation is necessary to facilitate
scheduled maintenance at the bridge.
DATES: This deviation is effective from
December 10, 2002 through December
13, 2002.

FOR FURTHER INFORMATION CONTACT:
Joseph Schmied, Project Officer, First
Coast Guard District, at (212) 668—7165.
SUPPLEMENTARY INFORMATION: The bridge
owner, Long Island Railroad, requested
a temporary deviation from the
drawbridge operating regulations to
facilitate necessary structural repairs,
replacement of structural bracing,
couplings, and deteriorated concrete, at
the bridge.

Under this deviation the Wreck Lead
Bridge, mile 4.4, across Reynolds
Channel at Hempstead, New York, may
remain in the closed position from 6:30
a.m. on December 10, 2002 through 6:30
a.m. on December 13, 2002.

There have been few requests to open
this bridge during the requested time
period scheduled for these structural
repairs in past years. The Coast Guard
and the bridge owner coordinated this
closure with the facilities upstream from
the bridge and no objections to this
scheduled closure were received.

This deviation from the operating
regulations is authorized under 33 CFR
117.35, and will be performed with all
due speed in order to return the bridge
to normal operation as soon as possible.

Dated: November 22, 2002.
V.S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 02—-30930 Filed 12-5-02; 8:45 am]
BILLING CODE 4910-15-P
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DEPARTMENT OF TRANSPORTATION

Coast Guard

33 CFR Part 117
[CGD01-02-134]
RIN 2115-AE47

Drawbridge Operation Regulations;
New Rochelle Harbor, NY

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
temporarily changing the drawbridge
operation regulations that govern the
Glen Island Bridge, at mile 0.8, across
New Rochelle Harbor at New Rochelle,
New York. This change to the
drawbridge operation regulations allows
the bridge to remain closed to
navigation from 7 a.m. on December 1,
2002 through 5 p.m. on April 1, 2003.
This action is necessary to facilitate
necessary repairs at the bridge.

DATES: This rule is effective from
December 1, 2002 through April 1, 2003.
ADDRESSES: Documents indicated in this
preamble as being available in the
docket are part of docket (CGD01-02—
134) and are available for inspection or
copying at the First Coast Guard
District, Bridge Administration Office,
408 Atlantic Avenue, Boston,
Massachusetts, 02110-3350, between 7
a.m. and 3 p.m., Monday through
Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Schmied, Project Officer, First
Coast Guard District, (212) 668—7165.
SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM and under
5 U.S.C. 553(d)(3), the Coast Guard finds
that good cause exists for making this
rule effective less than 30 days after
publication in the Federal Register.

The Coast Guard coordinated the
bridge repair project and related
temporary bridge closure with the
mariners who use this waterway. The
mariners agreed that the temporary
bridge closure will not affect the needs
of waterway users. There is an alternate
route to open water that mariners may
use during this temporary bridge
closure. The effective period of this
temporary rule is traditionally the most
dormant season for the vessel traffic on
this waterway and accordingly, the best
time to perform the necessary repairs at
the bridge.

The Coast Guard believes that an
NPRM is unnecessary because of the
relatively low number of opening
requests received at the bridge
December through April, and the fact
that an alternate route is available to the
mariners.

Good cause exists for making this
regulation effective in less than 30 days
after publication in the Federal
Register. Any delay encountered in this
regulation’s effective date would be
unnecessary and contrary to the public
interest. Delaying the start of this project
would delay the completion date of this
project, disrupting vehicular and marine
traffic next spring when traffic is much
heavier than during the winter months
when this temporary operating schedule
will be in effect.

Background and Purpose

The Glen Island Bridge has a vertical
clearance of 13 feet at mean high water
and 20 feet at mean low water. The
existing regulations are listed at 33
§CFR 117.802.

The bridge owner, Westchester
Department of Public Works, asked the
Coast Guard to temporarily change the
drawbridge operation regulations to
facilitate mechanical and structural
repairs at the bridge to be performed
from 7 a.m. on December 1, 2002
through 5 p.m. on April 1, 2003.

The Coast Guard contacted the
mariners who operate on New Rochelle
Harbor River regarding this temporary
bridge closure and no objections were
received.

Discussion of Rule

The Coast Guard is temporarily
changing the drawbridge operation
regulations governing the Glen Island
Bridge, mile 0.8, across New Rochelle
Harbor at New Rochelle, New York.
This temporary change to the
drawbridge operation regulations will
allow the bridge to remain in the closed
position to navigation from 7 a.m. on
December 1, 2002 through 5 p.m. on
April 1, 2003.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3), of
that Order. The Office of Management
and Budget has not reviewed it under
that Order. It is not “significant”” under
the regulatory policies and procedures
of the Department of Transportation
(DOT) (44 FR 11040; February 26, 1979).

This conclusion is based on the fact
that the mariners may use an alternate
route to open water.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b), that this rule will not
have a significant economic impact on
a substantial number of small entities.

This conclusion is based on the fact
that the mariners may use an alternate
route to open water.

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
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Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not concern an environmental risk
to health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This final rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 21,
paragraph (32)(e), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
promulgation of changes to drawbridge
regulations have been found to not have
a significant effect on the environment.
A “GCategorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. From December 1, 2002 through
April 1, 2003, in § 117.802, paragraph
(a) is temporarily suspended and a new
temporary paragraph (c) is added to read
as follows:

§117.802 New Rochelle Harbor.
* * * * *

(c) The draw of the Glen Island
Bridge, mile 0.8, at New Rochelle, New
York, need not open for the passage of
vessel traffic from 7 a.m. on December
1, 2002 through 5 p.m. on April 1, 2003.

Dated: November 22, 2002.

V.S. Crea,

Rear Admiral, U.S. Coast Guard, Commander,
First Coast Guard District.

[FR Doc. 02-30931 Filed 12—5-02; 8:45 am)]
BILLING CODE 4910-15-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165

[COTP Los Angeles-Long Beach 02-004]
RIN 2115-AA97

Security Zones; San Pedro Bay, CA

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing moving and fixed security
zones around and under all cruise ships
located on San Pedro Bay, California, in
and near the ports of Los Angeles and
Long Beach. These security zones are
needed for national security reasons to
protect the public and ports from
potential terrorist acts. Entry into these
zones will be prohibited unless
specifically authorized by the Captain of
the Port Los Angeles-Long Beach.

DATES: This rule is effective December 1,
2002.

ADDRESSES: Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, are part of
docket (COTP Los Angeles-Long Beach
02-004) and are available for inspection
or copying at U.S. Coast Guard Marine
Safety Office/Group Los Angeles-Long
Beach, 1001 South Seaside Avenue,
Building 20, San Pedro, California,

90731 between 8 a.m. and 4 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant Junior Grade Rob Griffiths,
Assistant Chief of Waterways
Management Division, at (310) 732—
2020.

SUPPLEMENTARY INFORMATION:

Regulatory Information

On October 28, 2002, we published a
notice of proposed rulemaking (NPRM)
entitled ““Security Zones; San Pedro
Bay, CA” in the Federal Register (67 FR
65746). We received no letters
commenting on the proposed rule. No
public hearing was requested, and none
was held.

On January 18, 2002, we published a
similar temporary final rule (TFR)
entitled “Security Zones; Port of Los
Angeles and Catalina Island” in the
Federal Register (67 FR 2571) that
expired on May 1, 2002.

On May 13, 2002, we published a
similar temporary final rule (TFR)
entitled “Security Zones; Cruise Ships,
San Pedro Bay, CA” in the Federal
Register (67 FR 31955) that is set to
expire December 1, 2002.

The Captain of the Port has
determined the need for continued
security regulations exists. Accordingly,
this final rule creates a permanent
regulation for security zones in the same
locations covered by the temporary final
rule published May 13, 2002.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. The current TFR is set to
expire December 1, 2002, and any delay
in the effective date of this final rule is
impractical and contrary to the public
interest.

Background and Purpose

Since the September 11, 2001,
terrorist attacks on the World Trade
Center in New York, the Pentagon in
Arlington, Virginia and Flight 93, the
Federal Bureau of Investigation (FBI)
has issued several warnings concerning
the potential for additional terrorist
attacks within the United States. In
addition, the ongoing hostilities in
Afghanistan and growing tensions in
Iraq have made it prudent for U.S. ports
to be on a higher state of alert because
the al Qaeda organization and other
similar organizations have declared an
ongoing intention to conduct armed
attacks on U.S. interests worldwide.

In its effort to thwart terrorist activity,
the Coast Guard has increased safety
and security measures on U.S. ports and
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waterways. As part of the Diplomatic
Security and Antiterrorism Act of 1986
(Pub. L. 99-399), Congress amended
section 7 of the Ports and Waterways
Safety Act (PWSA), 33 U.S.C. 1226, to
allow the Coast Guard to take actions,
including the establishment of security
and safety zones, to prevent or respond
to acts of terrorism against individuals,
vessels, or public or commercial
structures. The Coast Guard also has
authority to establish security zones
pursuant to the Magnuson Act (50
U.S.C. 191 et seq.) and implementing
regulations promulgated by the
President in subparts 6.01 and 6.04 of
part 6 of title 33 of the Code of Federal
Regulations.

In this particular rulemaking, to
address the aforementioned security
concerns, and to take steps to prevent
the catastrophic impact that a terrorist
attack against a cruise ship would have
on the public interest, the Coast Guard
is establishing security zones around
and under cruise ships entering,
departing, or moored within the ports of
Los Angeles and Long Beach. These
security zones help the Coast Guard to
prevent vessels or persons from
engaging in terrorist actions against
cruise ships. The Coast Guard has
determined the establishment of
security zones is prudent for cruise
ships because they carry multiple
passengers.

Discussion of Comments and Changes

We received no letters commenting on
the proposed rule. No public hearing
was requested, and none was held.
Therefore, we have made no changes
and will implement the provisions of
the proposed rule as written.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Transportation
(DOT)(44 FR 11040, February 26, 1979).

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises

small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this rule will not have
a significant economic impact on a
substantial number of small entities.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Public Law 104—
121), we offered to assist small entities
in understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking
process. We received no letters
commenting on this section and have
made no changes to the proposed rule.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have
determined that it does not have
implications for federalism.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
government and Indian tribes.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that Order because
it is not a ““significant regulatory action”
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under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. It has not been designated by the
Administrator of the Office of
Information and Regulatory Affairs as a
significant energy action. Therefore, it
does not require a Statement of Energy
Effects under Executive Order 13211.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

Environment

We have considered the
environmental impact of this rule and
concluded that under figure 2-1,
paragraph (34)(g), of Commandant
Instruction M16475.1D, this rule is
categorically excluded from further
environmental documentation because
we are proposing to establish security
zones. A “Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

We received no letters commenting on
this section and have made no changes
to the proposed rule.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Add § 165.1154 to read as follows:

§165.1154 Security Zones; Cruise Ships,
San Pedro Bay, California.

(a) Definition. ““Cruise ship”’ as used
in this section means a passenger vessel,
except for a ferry, over 100 feet in
length, authorized to carry more than 12
passengers for hire; making voyages
lasting more than 24 hours, any part of
which is on the high seas; and for which
passengers are embarked or
disembarked in the Port of Los Angeles
or Port of Long Beach.

(b) Location. The following areas are
security zones:

(1) All waters, extending from the
surface to the sea floor, within a 100
yard radius around any cruise ship that
is anchored at a designated anchorage
either inside the Federal breakwaters
bounding San Pedro Bay or outside at

designated anchorages within 3 nautical
miles of the Federal breakwaters;

(2) The shore area and all waters,
extending from the surface to the sea
floor, within a 100 yard radius around
any cruise ship that is moored, or is in
the process of mooring, at any berth
within the Los Angeles or Long Beach
port areas inside the Federal
breakwaters bounding San Pedro Bay;
and

(3) All waters, extending from the
surface to the sea floor, within 200 yards
ahead, and 100 yards on each side and
astern of a cruise ship that is underway
either on the waters inside the Federal
breakwaters bounding San Pedro Bay or
on the waters within 3 nautical miles
seaward of the Federal breakwaters.

(c) Regulations. (1) In accordance with
the general regulations in § 165.33 of
this part, entry into or remaining in
these zones is prohibited unless
authorized by the Coast Guard Captain
of the Port, Los Angeles-Long Beach, or
his designated representative.

(2) Persons desiring to transit the area
of the security zone may contact the
Captain of the Port at telephone number
1-800-221-USCG (8724) or on VHF-FM
channel 16 (156.8 MHz) to seek
permission to transit the area. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port or
his or her designated representative.

(3) When a cruise ship approaches
within 100 yards of a vessel that is
moored, or anchored, the stationary
vessel must stay moored or anchored
while it remains within the cruise ship’s
security zone unless it is either ordered
by, or given permission from, the COTP
Los Angeles-Long Beach to do
otherwise.

(d) Authority. In addition to 33 U.S.C.
1231 and 50 U.S.C. 191, the authority
for this section includes 33 U.S.C. 1226.

(e) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and
enforcement of the security zone by the
Los Angeles Port Police and the Long
Beach Police Department.

Dated: November 26, 2002.
J.M. Holmes,

Captain, U.S. Coast Guard, Captain of the
Port, Los Angeles-Long Beach.

[FR Doc. 02—30934 Filed 12-5-02; 8:45 am]
BILLING CODE 4910-15-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AK90
Vocational Training for Certain

Children of Vietnam Veterans—
Covered Birth Defects and Spina Bifida

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document establishes
regulations regarding provision of
vocational training and rehabilitation
for women Vietnam veterans’ children
with covered birth defects. It revises the
current regulations regarding vocational
training and rehabilitation for Vietnam
veterans’ children suffering from spina
bifida to also encompass vocational
training and rehabilitation for women
Vietnam veterans’ children with certain
other birth defects. This is necessary to
provide vocational training and
rehabilitation for such children in
accordance with recently enacted
legislation.

DATES: Effective Date: December 6, 2002.

Applicability Date: This rule is
applicable retroactively to December 1,
2001, for benefits added by Public Law
106—419. For more information
concerning the dates of applicability,
see the SUPPLEMENTARY INFORMATION
section.

FOR FURTHER INFORMATION CONTACT.:
Charles A. Graffam, Consultant,
Vocational Rehabilitation and
Employment Service (282), Department
of Veterans Affairs, 810 Vermont Ave.,
NW., Washington, DC 20420; (202) 273—
7344.
SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on January 2, 2002 (67 FR 215),
we proposed to amend VA’s
“Vocational Rehabilitation and
Education” regulations (38 CFR part 21)
by revising the regulations in part 21,
subpart M (§§21.8010 through 21.8410)
concerning the provision of vocational
training and rehabilitation. These
regulations had only concerned the
provision of vocational training and
rehabilitation for Vietnam veterans’
children with spina bifida. We proposed
to revise the regulations by adding
women Vietnam veterans’ children with
covered birth defects to the existing
regulatory framework, as well as to
correct certain references and to make
other nonsubstantive changes for
purposes of clarity.

Prior to the enactment of Public Law
106—419 on November 1, 2000, the
provisions of 38 U.S.C. chapter 18 only
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concerned benefits for children with
spina bifida who were born to Vietnam
veterans. Effective December 1, 2001,
section 401 of Public Law 106-419
amended 38 U.S.C. chapter 18 to add
benefits for women Vietnam veterans’
children with certain birth defects
(referred to as ‘‘covered birth defects”).

Two companion proposed rule
documents concerning the provision of
benefits for certain children of Vietnam
veterans under that legislation were also
set forth in the January 2, 2002, issue of
the Federal Register. One concerned
monetary allowances and the
identification of covered birth defects
(RIN: 2900-AK67) (67 FR 200). The
other concerned the provision of health
care (RIN: 2900-AK88) (67 FR 209).
With respect to the first document, we
published a final rule entitled
“Monetary Allowances for Certain
Children of Vietnam Veterans;
Identification of Covered Birth Defects”
in the July 31, 2002, issue of the Federal
Register (67 FR 49585).

For the proposed rule on vocational
training and rehabilitation, we
provided, except for the information
collection provisions, a thirty-day
period for public comments, which
ended on February 1, 2002. Pursuant to
the Paperwork Reduction Act, we
provided for the information collections
in the document a 60-day comment
period, which ended on March 4, 2002.
We received comments from the Spina
Bifida Association of America and from
two individuals. None of the comments
concerned the information collections.

A comment was received from the
Spina Bifida Association of America
that discussed the importance of higher
education for individuals with
disabilities and requested that the
regulations be changed to offer ““48
months of either vocational or
educational assistance.” No changes are
made based on this comment.

With respect to this commenter’s
request to include educational
assistance, the provisions in proposed
38 CFR 21.8010, 21.8050, and 21.8120
appropriately reflect the legal limits on
VA’s authority to consider a program of
education at an institution of higher
learning to be within or outside the
scope of vocational training benefits for
children who are eligible for benefits
under 38 U.S.C. chapter 18. Under the
provisions concerning vocational
training for children eligible for benefits
under 38 U.S.C. chapter 18, 38 U.S.C.
1804(c)(1)(B) provides that a vocational
training program ‘“may include a
program of education at an institution of
higher learning if the Secretary
determines that the program of
education is predominantly vocational

in content.” We have no other legal
authority to provide benefits for a
program of education at an institution of
higher learning for these children of
Vietnam veterans.

With respect to the commenter’s
request that 48 months be the length of
vocational assistance under these
regulations, the proposed regulations in
38 CFR 21.8016, 21.8020, and 21.8170
appropriately reflect the statutory limits
on the length of vocational assistance.
Under 38 U.S.C. 1804(d)(1) and 1814, 24
months is the maximum length of a
vocational training program for these
children of Vietnam veterans, except
that the Secretary may grant an
extension for up to 24 additional
months when the requirements of 38
U.S.C. 1804(d)(2) are met.

One of the individual commenters felt
that the U.S. government is displaying
a bias in favor of women veterans in this
regulation and that the hidden effect of
Agent Orange may also have remained
dormant in men’s systems and produced
chromosomal disorders in their
children. No changes are made based on
this comment. Public Law 106-419,
which was based on a comprehensive
health study conducted by VA of 8,280
women Vietnam-era veterans, provides
benefits specifically for women Vietnam
veterans’ children with certain birth
defects. We have no legal authority to
award the statute’s new vocational
training benefits to children of male
Vietnam veterans.

The other individual commenter
suggested adding to 38 CFR 21.8370 a
new paragraph concerning payment of
transportation expenses that would
constitute a substantive change in the
provisions of § 21.8370 concerning
those payments. The proposed rule in
§21.8370 has the same language
concerning transportation expenses,
with the exception of nonsubstantive
changes, as in the current § 21.8370
concerning vocational training and
rehabilitation for Vietnam veterans’
children with spina bifida. We believe
that a substantive change to the
provisions concerning payment of
transportation expenses for beneficiaries
under 38 U.S.C. chapter 18 is beyond
the scope of this rulemaking.

That same commenter also suggested
changing the first sentence of proposed
38 CFR 21.8370(a), which states that
“VA will authorize transportation
services * * *” by replacing the word
“will” with “shall” to show the
obligation of VA. The commenter noted
that “shall” is used in § 21.8370 as in
effect prior to this final rule. In our
view, adopting the proposed rule’s
change from “shall” to “will” would not
change the meaning of the sentence.

However, we have concluded that
neither term is necessary in this context,
and we are making in this final rule a
nonsubstantive change from the
proposed rule for purposes of
clarification to state that “VA authorizes
transportation services * * *.”

We are also making nonsubstantive
changes from the proposed rule for
purposes of clarity or to remove obsolete
nomenclature.

Based on the rationale set forth in the
proposed rule and in this document, we
are adopting the provisions of the
proposed rule as a final rule without
change, except that we are making the
changes discussed above and we are
adding a statement following each of the
sections in the rule with information
collection requirements to reflect the
approval by the Office of Management
and Budget (OMB) of the information
collection requirements contained in
those sections.

Administrative Procedure Act

This rule provides for new benefits
and otherwise merely makes
nonsubstantive changes. To avoid delay
in furnishing the new benefits, we find
that there is good cause to make this
final rule effective without a 30-day
delay of its effective date. Accordingly,
under 5 U.S.C. 553, there is no need for
delay in this rule’s effective date.

Applicability Dates

This rule is applicable retroactively to
the statutory effective date of December
1, 2001, for benefits added by section
401 of Public Law 106—419. This rule is
otherwise applicable on the rule’s
effective date, December 6, 2002, for the
already existing program of vocational
training and rehabilitation for Vietnam
veterans’ children determined under 38
CFR 3.814 to suffer from spina bifida.

Paperwork Reduction Act

Information collection requirements
associated with this final rule in 38 CFR
21.8014 and 21.8370 have been
approved by OMB under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501-3520) and have been
assigned OMB control numbers 2900—
0579 and 2900-0580. The information
collection requirements of § 21.8014
concern applications for vocational
training benefits for certain children of
Vietnam veterans. The information
collection requirements of § 21.8370
concern requests for transportation
expense reimbursement. (In addition,
OMB has approved VA’s request to
discontinue the information collection
approval for 38 CFR 21.8016 concerning
an election between benefits because its
information collection requirements
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affect fewer than 10 respondents
annually.)

OMB assigns a control number for
each collection of information it
approves. VA may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number.

Executive Order 12866

This final rule has been reviewed by
OMB under Executive Order 12866.

Regulatory Flexibility Act

The Secretary of Veterans Affairs
hereby certifies that this rule will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. It is
estimated that there are only 1,200
Vietnam veterans’ children who suffer
from spina bifida and women Vietnam
veteran’s children who suffer from spina
bifida or other covered birth defects.
They are widely dispersed
geographically, and the services
provided to them would not have a
significant impact on any small
businesses. Moreover, the institutions
capable of providing appropriate
services and vocational training to
Vietnam veteran’s children with
covered birth defects or spina bifida are
generally large capitalization facilities.
Therefore, pursuant to 5 U.S.C. 605(b),
this rule is exempt from the initial and
final regulatory flexibility analyses
requirements of sections 603 and 604.

Unfunded Mandates

The Unfunded Mandates Reform Act
requires, at 2 U.S.C. 1532, that agencies
prepare an assessment of anticipated
costs and benefits before developing any
rule that may result in an expenditure
by State, local, or tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any given year.
This rule will have no consequential
effect on State, local, or tribal
governments.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance program number for benefits
affected by this rule is 64.128. There is
no Catalog of Federal Domestic
Assistance program number for other
benefits affected by this rule.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflicts of interest, Defense
Department, Education, Employment,
Government contracts, Grant programs-

education, Grant programs-veterans,
Health care, Loan programs-education,
Loan programs-veterans, Manpower
training programs, Personnel training
programs, Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

Approved: September 25, 2002.
Anthony J. Principi,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 21 is amended as
set forth below:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

In part 21, subpart M is revised to
read as follows:

Subpart M—Vocational Training and
Rehabilitation for Certain Children of
Vietham Veterans—Spina Bifida and
Covered Birth Defects

General

Sec.

21.8010 Definitions and abbreviations.

21.8012 Vocational training program for
certain children of Vietnam veterans—
spina bifida and covered birth defects.

21.8014 Application.

21.8016 Nonduplication of benefits.

Basic Entitlement Requirements

21.8020 Entitlement to vocational training
and employment assistance.
21.8022 Entry and reentry.

Evaluation

21.8030 Requirement for evaluation of
child.
21.8032 Evaluations.

Services and Assistance to Program
Particpants

21.8050 Scope of training, services, and
assistance.

Duration of Vocational Training

21.8070 Basic duration of a vocational
training program.

21.8072 Authorizing training, services, and
assistance beyond the initial
individualized written plan of vocational
rehabilitation.

21.8074 Computing the period for
vocational training program
participation.

Individualized Written Plan of Vocational

Rehabilitation

21.8080 Requirement for an individualized
written plan of vocational rehabilitation.

21.8082 Inability of child to complete

individualized written plan of vocational
rehabilitation or achieve vocational goal.

Counseling
21.8100 Counseling.

Vocational Training, Services, and
Assistance

21.8120 Vocational training, services, and
assistance.

Evaluation and Improvement of Vocational

Potential

21.8140 Evaluation and improvement of
vocational potential.

Supplies

21.8210 Supplies.

Program Costs

21.8260 Training, Services, and Assistance
Costs.

Vocational Training Program Entrance,
Termination, and Resources

21.8280 Effective date of induction into a
vocational training program.

21.8282 Termination of a vocational
training program.

21.8284 Additional vocational training.

21.8286 Training resources.

Rate of Pursuit
21.8310 Rate of pursuit.

Authorization of Services
21.8320 Authorization of services.

Leaves of Absence
21.8340 Leaves of absence.

Satisfactory Conduct and Cooperation

21.8360 Satisfactory conduct and
cooperation.

Transportation Services

21.8370 Authorization of transportation
services.

Additional Applicable Regulations
21.8380 Additional applicable regulations.

Delegation of Authority
21.8410 Delegation of authority.

Subpart M—Vocational Training and
Rehabilitation for Certain Children of
Vietnam Veterans—Spina Bifida and
Covered Birth Defects

Authority: 38 U.S.C. 101, 501, 512, 1151
note, 1802, 1804-1805, 1811, 1811 note,
1812, 1814, 1816, 1821-1824, 5112, unless
otherwise noted.

General

§21.8010 Definitions and abbreviations.
(a) Program-specific definitions and
abbreviations. For the purposes of this
subpart:
Covered birth defect means the same
as defined at § 3.815(c)(3) of this title.
Eligible child means, as appropriate,
either an individual as defined at
§ 3.814(c)(2) of this title who suffers
from spina bifida, or an individual as
defined at § 3.815(c)(2) of this title who
has a covered birth defect other than a
birth defect described in § 3.815(a)(2).
Employment assistance means
employment counseling, placement and
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post-placement services, and personal
and work adjustment training.

Institution of higher education has the
same meaning that § 21.4200 provides
for the term institution of higher
learning.

Program of employment services
means the services an eligible child may
receive if the child’s entire program
consists only of employment assistance.

Program participant means an eligible
child who, following an evaluation in
which VA finds the child’s achievement
of a vocational goal is reasonably
feasible, elects to participate in a
vocational training program under this
subpart.

Spina bifida means the same as
defined at § 3.814(c)(3) of this title.

Vietnam veteran means, in the case of
a child suffering from spina bifida, the
same as defined at § 3.814(c)(1) or
§3.815(c)(1) of this title and, in the case
of a child with a covered birth defect,
the same as defined at § 3.815(c)(1) of
this title.

Vocational training program means
the vocationally oriented training
services, and assistance, including
placement and post-placement services,
and personal and work-adjustment
training that VA finds necessary to
enable an eligible child to prepare for
and participate in vocational training or
employment. A vocational training
program may include a program of
education offered by an institution of
higher education only if the program is
predominantly vocational in content.

VR&E refers to the Vocational
Rehabilitation and Employment activity
(usually a division) in a Veterans
Benefits Administration regional office,
the staff members of that activity in the
regional office or in outbased locations,
and the services that activity provides.

(Authority: 38 U.S.C. 101, 1802, 1804, 1811—
1812, 1814, 1821)

(b) Other terms and abbreviations.
The following terms and abbreviations
have the same meaning or explanation
that § 21.35 provides:

(1) CP (Counseling psychologist);
(2) Program of education;
(3) Rehabilitation facility;

(4) School, educational institution, or
institution;

(5) Training establishment;

(6) Vocational goal;

(7) VRC (Vocational rehabilitation
counselor); and

(8) Workshop.

(Authority: 38 U.S.C. 1804, 1811, 1814, 1821)
§21.8012 Vocational training program for

certain children of Vietham veterans—spina
bifida and covered birth defects.

VA will provide an evaluation to an
eligible child to determine the child’s

potential for achieving a vocational goal.
If this evaluation establishes that it is
feasible for the child to achieve a
vocational goal, VA will provide the
child with the vocational training,
employment assistance, and other
related rehabilitation services
authorized by this subpart that VA finds
the child needs to achieve a vocational
goal, including employment.

(Authority: 38 U.S.C. 1804, 1812, 1814)

§21.8014 Application.

(a) Filing an application. To
participate in a vocational training
program, the child of a Vietnam veteran
(or the child’s parent or guardian, an
authorized representative, or a Member
of Congress acting on behalf of the
child) must file an application. An
application is a request for an
evaluation of the feasibility of the
child’s achievement of a vocational goal
and, if a CP or VRC determines that
achievement of a vocational goal is
feasible, for participation in a vocational
training program. The application may
be in any form, but it must:

(1) Be in writing over the signature of
the applicant or the person applying on
the child’s behalf;

(2) Provide the child’s full name,
address, and VA claim number, if any,
and the parent Vietnam veteran’s full
name and Social Security number or VA
claim number, if any; and

(3) Clearly identify the benefit sought.

(Authority: 38 U.S.C. 1804(a), 1822, 5101)

(b) Time for filing. For a child
claiming eligibility based on having
spina bifida, an application under this
subpart may be filed at any time after
September 30, 1997. For a child
claiming eligibility based on a covered
birth defect, an application under this
subpart may be filed at any time after
November 30, 2001. (The Office of
Management and Budget has approved
the information collection requirements
in this section under control number
2900-0579)

(Authority: 38 U.S.C. 1804, 1811, 1811 note,
1812, 1814, 1821)

§21.8016 Nonduplication of benefits.

(a) Election of benefits—chapter 35.
An eligible child may not receive
benefits concurrently under 38 U.S.C.
chapter 35 and under this subpart. If the
child is eligible for both benefits, he or
she must elect in writing which benefit
to receive.

(Authority: 38 U.S.C. 1804(e)(1), 1814, 1824)

(b) Reelections of benefits—chapter
35. An eligible child receiving benefits
under this subpart or under 38 U.S.C.
chapter 35 may change his or her

election at any time. A reelection
between benefits under this subpart and
under 38 U.S.C. chapter 35 must be
prospective, however, and may not
result in an eligible child receiving
benefits under both programs for the
same period of training.

(Authority: 38 U.S.C. 1804(e)(1), 1814, 1824)

(c) Length of benefits under multiple
programs—chapter 35. The aggregate
period for which an eligible child may
receive assistance under this subpart
and under 38 U.S.C. chapter 35 together
may not exceed 48 months of full-time
training or the part-time equivalent.

(Authority: 38 U.S.C. 1804(e)(2), 1814)

(d) Nonduplication of benefits under
38 U.S.C. 1804 and 1814. An eligible
child may only be provided one
program of vocational training under
this subpart.

(Authority: 38 U.S.C. 1804, 1814, 1824)
Basic Entitlement Requirements

§21.8020 Entitlement to vocational
training and employment assistance.

(a) Basic entitlement requirements.
Under this subpart, for an eligible child
to receive vocational training,
employment assistance, and related
rehabilitation services and assistance to
achieve a vocational goal (to include
employment), the following
requirements must be met:

(1) A CP or VRC must determine that
achievement of a vocational goal by the
child is reasonably feasible; and

(2) The child and VR&E staff members
must work together to develop and then
agree to an individualized written plan
of vocational rehabilitation identifying
the vocational goal and the means to
achieve this goal.

(Authority: 38 U.S.C. 1804(b), 1814)

(b) Services and assistance. An
eligible child may receive the services
and assistance described in § 21.8050(a).
The following sections in subpart A of
this part apply to the provision of these
services and assistance in a manner
comparable to their application for a
veteran under the 38 U.S.C. chapter 31
program:

(1) Section 21.250(a) and (b)(2);

(2) Section 21.252;

(3) Section 21.254;

(4) Section 21.256 (not including
paragraph (e)(2));

(5) Section 21.257; and

(6) Section 21.258.

(Authority: 38 U.S.C. 1804, 1814)

(c) Requirements to receive
employment services and assistance.
VA will provide employment services
and assistance under paragraph (b) of
this section only if the eligible child:
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(1) Has achieved a vocational
objective;

(2) Has voluntarily ceased vocational
training under this subpart, but the case
manager finds the child has attained
sufficient skills to be employable; or

(3) VA determines during evaluation
that the child already has the skills
necessary for suitable employment and
does not need additional training, but to
secure suitable employment the child
does need the employment assistance
that paragraph (b) of this section
describes.

(Authority: 38 U.S.C. 1804, 1814)

(d) Additional employment services
and assistance. If an eligible child has
received employment assistance and
obtains a suitable job, but VA later finds
the child needs additional employment
services and assistance, VA may provide
the child with these services and
assistance if, and to the extent, the child
has remaining program entitlement.

(Authority: 38 U.S.C. 1804, 1814)

(e) Program entitlement usage.—(1)
Basic entitlement period. An eligible
child will be entitled to receive 24
months of full-time training, services,
and assistance (including employment
assistance) or the part-time equivalent,
as part of a vocational training program.

(2) Extension of basic entitlement
period. VA may extend the basic 24-
month entitlement period, not to exceed
another 24 months of full-time program
participation, or the part-time
equivalent, if VA determines that:

(i) The extension is necessary for the
child to achieve a vocational goal
identified before the end of the basic 24-
month entitlement period; and

(ii) The child can achieve the
vocational goal within the extended
period.

(3) Principles for charging
entitlement. VA will charge entitlement
usage for training, services, or assistance
(but not the initial evaluation, as
described in § 21.8032) furnished to an
eligible child under this subpart on the
same basis as VA would charge for
similar training, services, or assistance
furnished a veteran in a vocational
rehabilitation program under 38 U.S.C.
chapter 31. VA may charge entitlement
at a half-time, three-quarter-time, or full-
time rate based upon the child’s training
time using the rate-of-pursuit criteria in
§21.8310. The provisions concerning
reduced work tolerance under §21.312,
and those relating to less-than-half-time
training under § 21.314, do not apply
under this subpart.

(Authority: 38 U.S.C. 1804, 1814)

§21.8022 Entry and reentry.

(a) Date of program entry. VA may not
enter a child into a vocational training
program or provide an evaluation or any
training, services, or assistance under
this subpart before the date VA first
receives an application for a vocational
training program filed in accordance
with §21.8014.

(Authority: 38 U.S.C. 1151 note, 1804, 1811,
1811 note, 1812, 1814)

(b) Reentry. If an eligible child
interrupts or ends pursuit of a
vocational training program and VA
subsequently allows the child to reenter
the program, the date of reentrance will
accord with the facts, but may not
precede the date VA receives an
application for the reentrance.

(Authority: 38 U.S.C. 1804, 1814, 1822)
Evaluation

§21.8030 Requirement for evaluation of
child.

(a) Children to be evaluated. The
VR&E Division will evaluate each child
who:

(1) Applies for a vocational training
program; and

(2) Has been determined to be an
eligible child as defined in § 21.8010.

(Authority: 38 U.S.C. 1804(a), 1814)

(b) Purpose of evaluation. The
evaluation has two purposes:

(1) To ascertain whether achievement
of a vocational goal by the child is
reasonably feasible; and

(2) If a vocational goal is reasonably
feasible, to develop an individualized
plan of integrated training, services, and
assistance that the child needs to
prepare for and participate in vocational
training or employment.

(Authority: 38 U.S.C. 1804, 1814)

§21.8032 Evaluations.

(a) Scope and nature of evaluation.
The scope and nature of the evaluation
under this program will be comparable
to an evaluation of the reasonable
feasibility of achieving a vocational goal
for a veteran under 38 U.S.C. chapter 31
and §§21.50(b)(5) and 21.53(b) and (d).

(Authority: 38 U.S.C. 1804(a), 1814)

(b) Specific services to determine the
reasonable feasibility of achieving a
vocational goal. As a part of the
evaluation of reasonable feasibility of
achieving a vocational goal, VA may
provide the following specific services,
as appropriate:

(1) Assessment of feasibility by a CP
or VRC;

(2) Review of feasibility assessment
and of need for special services by the
Vocational Rehabilitation Panel;

(3) Provision of medical, testing, and
other diagnostic services to ascertain the
child’s capacity for training and
employment; and

(4) Evaluation of employability by
professional staff of an educational or
rehabilitation facility, for a period not to
exceed 30 days.

(Authority: 38 U.S.C. 1804(a), 1814)

(c) Responsibility for evaluation. A CP
or VRC will make all determinations as
to the reasonable feasibility of achieving
a vocational goal.

(Authority: 38 U.S.C. 1804(a), (b), 1814)

Services and Assistance to Program
Participants

§21.8050 Scope of training, services, and
assistance.

(a) Allowable training, services, and
assistance. VA may provide to
vocational training program
participants:

(1) Vocationally oriented training,
services, and assistance, to include:

(i) Training in an institution of higher
education if the program is
predominantly vocational; and

(ii) Tuition, fees, books, equipment,
supplies, and handling charges.

(2) Employment assistance including:

(i) Vocational, psychological,
employment, and personal adjustment
counseling;

(ii) Services to place the individual in
suitable employment and post-
placement services necessary to ensure
satisfactory adjustment in employment;
and

(iii) Personal adjustment and work
adjustment training.

(3) Vocationally oriented independent
living services only to the extent that
the services are indispensable to the
achievement of the vocational goal and
do not constitute a significant portion of
the services to be provided.

(4) Other vocationally oriented
services and assistance of the kind VA
provides veterans under the 38 U.S.C.
chapter 31 program, except as paragraph
(c) of this section provides, that VA
determines the program participant
needs to prepare for and take part in
vocational training or in employment.

(Authority: 38 U.S.C. 1804(c), 1814)

(b) Vocational training program. VA
will provide either directly or by
contract, agreement, or arrangement
with another entity, and at no cost to the
beneficiary, the vocationally oriented
training, other services, and assistance
that VA approves for the individual
child’s program under this subpart.
Authorization and payment for
approved services will be made in a
comparable manner to that VA provides
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for veterans under the 38 U.S.C. chapter
31 program.

(Authority: 38 U.S.C. 1804(c), 1814)

(c) Prohibited services and assistance.
VA may not provide to a vocational
training program participant any:

(1) Loan;

(2) Subsistence allowance;

(3) Automobile adaptive equipment;

(4) Training at an institution of higher
education in a program of education
that is not predominantly vocational in
content;

(5) Employment adjustment
allowance;

(6) Room and board (other than for a
period of 30 days or less in a special
rehabilitation facility either for purposes
of an extended evaluation or to improve
and enhance vocational potential);

(7) Independent living services,
except those that are incidental to the
pursuit of the vocational training
program.

(Authority: 38 U.S.C. 1804(c), 1814)

Duration of Vocational Training

§21.8070 Basic duration of a vocational
training program.

(a) Basic duration of a vocational
training program. The duration of a
vocational training program, as
paragraphs (e)(1) and (e)(2) of §21.8020
provide, may not exceed 24 months of
full-time training, services, and
assistance or the part-time equivalent,
except as § 21.8072 allows.

(Authority: 38 U.S.C. 1804(d), 1814)

(b) Responsibility for estimating the
duration of a vocational training
program. While preparing the
individualized written plan of
vocational rehabilitation, the CP or VRC
will estimate the time the child needs to
complete a vocational training program.

(Authority: 38 U.S.C. 1804(c), 1814)

(c) Duration and scope of training
must meet general requirements for
entry into the selected occupation. The
child will receive training, services, and
assistance, as § 21.8120 describes, for a
period that VA determines the child
needs to reach the level employers
generally recognize as necessary for
entry into employment in a suitable
occupational objective.

(Authority: 38 U.S.C. 1804(c), 1814)

(d) Approval of training beyond the
entry level. To qualify for employment
in a particular occupation, the child
may need training that exceeds the
amount a person generally needs for
employment in that occupation. VA will
provide the necessary additional

training under one or more of the
following conditions:

(1) Training requirements for
employment in the child’s vocational
goal in the area where the child lives or
will seek employment exceed those job
seekers generally need for that type of
employment;

(2) The child is preparing for a type
of employment in which he or she will
be at a definite disadvantage in
competing with nondisabled persons
and the additional training will offset
the competitive disadvantage;

(3) The choice of a feasible occupation
is limited, and additional training will
enhance the child’s employability in
one of the feasible occupations; or

(4) The number of employment
opportunities within a feasible
occupation is restricted.

(Authority: 38 U.S.C. 1804(c), 1814)

(e) Estimating the duration of the
training period. In estimating the length
of the training period the eligible child
needs, the CP or VRC must determine
that:

(1) The proposed vocational training
would not normally require a person
without a disability more than 24
months of full-time pursuit, or the part-
time equivalent, for successful
completion; and

(2) The program of training and other
services the child needs, based upon
VA’s evaluation, will not exceed 24
months or the part-time equivalent. In
calculating the proposed program’s
length, the CP or VRC will follow the
procedures in § 21.8074(a).

(Authority: 38 U.S.C. 1804(d), 1814)

(f) Required selection of an
appropriate vocational goal. If the total
period the child would require for
completion of an initial vocational
training program in paragraph (e) of this
section is more than 24 months, or the
part-time equivalent, the CP or VRC
must work with the child to select
another suitable initial vocational goal.

(Authority: 38 U.S.C. 1804(d)(2), 1814)

§21.8072 Authorizing training, services,
and assistance beyond the initial
individualized written plan of vocational
rehabilitation.

(a) Extension of the duration of a
vocational training program. VA may
authorize an extension of a vocational
training program when necessary to
provide additional training, services,
and assistance to enable the child to
achieve the vocational or employment
goal identified before the end of the
child’s basic entitlement period, as
stated in the individualized written plan
of vocational rehabilitation under

§21.8080. A change from one
occupational objective to another in the
same field or occupational family meets
the criterion for prior identification in
the individualized written plan of
vocational rehabilitation.

(Authority: 38 U.S.C. 1804(d)(2), (e)(2), 1814)

(b) Extensions for prior participants in
the program. (1) Except as paragraph
(b)(2) of this section provides, VA may
authorize additional training, limited to
the use of remaining program
entitlement including any allowable
extension, for an eligible child who
previously participated in vocational
training under this subpart. The
additional training must:

(i) Be designed to enable the child to
complete the prior vocational goal or a
different vocational goal; and

(ii) Meet the same provisions as apply
to training for new participants.

(2) An eligible child who has
previously achieved a vocational goal in
a vocational training program under this
subpart may not receive additional
training under paragraph (b)(1) of this
section unless a CP or VRC sets aside
the child’s achievement of that
vocational goal under § 21.8284.
(Authority: 38 U.S.C. 1804(b) through (e),
1814)

(c) Responsibility for authorizing a
program extension. A CP or VRC may
approve extensions of the vocational
training program the child is pursuing
up to the maximum program limit of 48
months if the CP or VRC determines that
the child needs the additional time to
successfully complete training and
obtain employment, and the following
conditions are met:

(1) The child has completed more
than half of the planned training; and

(2) The child is making satisfactory
progress.

(Authority: 38 U.S.C. 1804(d)(2), 1814)

§21.8074 Computing the period for
vocational training program participation.

(a) Computing the participation
period. To compute the number of
months and days of an eligible child’s
participation in a vocational training
program:

(1) Count the number of actual
months and days of the child’s:

(i) Pursuit of vocational education or
training;

(ii) Receipt of extended evaluation-
type services and training, or services
and training to enable the child to
prepare for vocational training or
employment, if a veteran in a 38 U.S.C.
chapter 31 program would have
received a subsistence allowance while
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receiving the same type of services and
training; and

(iii) Receipt of employment and post-
employment services (any period of
employment or post-employment
services is considered full-time program
pursuit).

(2) Do not count:

(i) The initial evaluation period;

(ii) Any period before the child enters
a vocational training program under this
subpart;

(iii) Days of authorized leave; and

(iv) Other periods during which the
child does not pursue training, such as
periods between terms.

(3) Convert part-time training periods
to full-time equivalents.

(4) Total the months and days under
paragraphs (a)(1) and (a)(3) of this
section. This sum is the period of the
child’s participation in the program.
(Authority: 38 U.S.C. 1804(d), 1814)

(b) Consistency with principles for
charging entitlement. Computation of
the program participation period under
this section will be consistent with the
principles for charging entitlement
under §21.8020.

(Authority: 38 U.S.C. 1804(d), 1814)

Individualized Written Plan of
Vocational Rehabilitation

§21.8080 Requirement for an
individualized written plan of vocational
rehabilitation.

(a) General. A CP or VRC will work
in consultation with each child for
whom a vocational goal is feasible to
develop an individualized written plan
of vocational rehabilitation services and
assistance to meet the child’s vocational
training needs. The CP or VRC will
develop this individualized written plan
of vocational rehabilitation in a manner
comparable to the rules governing the
development of an individualized
written rehabilitation plan (IWRP) for a
veteran for 38 U.S.C. chapter 31
purposes, as §§21.80, 21.84, 21.88,
21.90, 21.92, 21.94 (a) through (d), and
21.96 provide.

(Authority: 38 U.S.C. 1804(b), 1814)

(b) Selecting the type of training to
include in the individualized written
plan of vocational rehabilitation. If
training is necessary, the CP or VRC will
explore a range of possibilities, to
include paid and unpaid on-job
training, institutional training, and a
combination of on-job and institutional
training to accomplish the goals of the
program. Generally, an eligible child’s
program should include on-job training,
or a combination of on-job and
institutional training, when this
training:

(1) Is available;

(2) Is as suitable as using only
institutional training for accomplishing
the goals of the program; and

(3) Will meet the child’s vocational
training program needs.

(Authority: 38 U.S.C. 1804(b), (c), 1814)

§21.8082 Inability of child to complete
individualized written plan of vocational
rehabilitation or achieve vocational goal.

(a) Inability to timely complete an
individualized written plan of
vocational rehabilitation or achieve
identified goal. After a vocational
training program has begun, the VR&E
case manager may determine that the
eligible child cannot complete the
vocational training program described
in the child’s individualized written
plan of vocational rehabilitation within
the time limits of the individualized
written plan of vocational rehabilitation
or cannot achieve the child’s identified
vocational goal. Subject to paragraph (b)
of this section, VR&E may assist the
child in revising or selecting a new
individualized written plan of
vocational rehabilitation or goal.

(b) Allowable changes in the
individualized written plan of
vocational rehabilitation or goal. Any
change in the eligible child’s
individualized written plan of
vocational rehabilitation or vocational
goal is subject to the child’s continuing
eligibility under the vocational training
program and the provisions governing
duration of a vocational training
program in §§21.8020(e) and 21.8070
through 21.8074.

(Authority: 38 U.S.C. 1804(d), 1804(e), 1814)

(c) Change in the individualized
written plan of vocational rehabilitation
or vocational goal. (1) The
individualized written plan of
vocational rehabilitation or vocational
goal may be changed under the same
conditions as provided for a veteran
under § 21.94 (a) through (d), and
subject to § 21.8070 (d) through ({), if:

(i) The CP or VRC determines that
achievement of a vocational goal is still
reasonably feasible and that the new
individualized written plan of
vocational rehabilitation or goal is
necessary to enable the eligible child to
prepare for and participate in vocational
training or employment; and

(ii) Reentrance is authorized under
§21.8284 in a case when the child has
completed a vocational training program
under this subpart.

(2) A CP or VRC may approve a
change of vocational goal from one field
or occupational family to another field
or occupational family if the child can
achieve the new goal:

(i) Before the end of the basic 24-
month entitlement period that
§21.8020(e)(1) describes; or

(ii) Before the end of any allowable
extension under §§21.8020(e)(2) and
21.8072 if the new vocational goal in
another field or occupational family was
identified during the basic 24-month
entitlement period.

(3) A change from one occupational
objective to another in the same field or
occupational family does not change the
planned vocational goal.

(4) The child must have sufficient
remaining entitlement to pursue the
new individualized written plan of
vocational rehabilitation or goal, as
§ 21.8020 provides.

(Authority: 38 U.S.C. 1804(d), 1814)

(d) Assistance if child terminates
planned program before completion. If
the eligible child elects to terminate the
planned vocational training program, he
or she will receive the assistance that
§21.80(d) provides in identifying other
resources through which to secure the
desired training or employment.

(Authority: 38 U.S.C. 1804(c), 1814)

Counseling

§21.8100 Counseling.

An eligible child requesting or
receiving services and assistance under
this subpart will receive professional
counseling by VR&E and other qualified
VA staff members, and by contract
counseling providers, as necessary, in a
manner comparable to VA’s provision of
these services to veterans under the 38
U.S.C. chapter 31 program, as §§21.100
and 21.380 provide.

(Authority: 38 U.S.C. 1803(c)(8), 1804(c),
1814)

Vocational Training, Services, and
Assistance

§21.8120 Vocational training, services,
and assistance.

(a) Purposes. An eligible child may
receive training, services, and assistance
to enable the child to prepare for and
participate in vocational training or
employment.

(Authority: 38 U.S.C. 1804(b), (c), 1814)

(b) Training permitted. VA and the
child will select vocationally oriented
courses of study and training,
completion of which usually results in
a diploma, certificate, degree,
qualification for licensure, or direct
placement in employment. The
educational and training services to be
provided include:

(1) Remedial, deficiency, and
refresher training; and
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(2) Training that leads to an
identifiable vocational goal. Under this
program, VA may authorize all forms of
programs that §§ 21.122 through 21.132
describe. This includes education and
training programs in institutions of
higher education. VA may authorize the
education and training at an
undergraduate or graduate degree level,
only if the degree program is
predominantly vocational in nature. For
an eligible child to participate in a
graduate degree program, the graduate
degree must be a requirement for entry
into the child’s vocational goal. For
example, a master’s degree is required to
engage in social work. The program of
training is predominantly vocational in
content if the majority of the instruction
provides the technical skills and
knowledge employers generally regard
as specific to, and required for, entry
into the child’s vocational goal.

(c) Cost of education and training
services. The CP or VRC will consider
the cost of training in selecting a facility
when:

(1) There is more than one facility in
the area in which the child resides that:

(i) Meets the requirements for
approval under §§ 21.290 through
21.298 (except as provided by
§21.8286(h)),

(ii) Can provide the training, services
and other supportive assistance the
child’s individualized written plan of
vocational rehabilitation specifies, and

(iii) Is within reasonable commuting
distance; or

(2) The child wishes to train at a
suitable facility in another area, even
though a suitable facility in the area
where the child lives can provide the
training. In considering the costs of
providing training in this case, VA will
use the provisions of § 21.120 (except
21.120(a)(3)), § 21.370 (however, the
words “under §21.282” in
§ 21.370(b)(2)(iii)(B) do not apply), and
§21.372 in a manner comparable to that
for veterans under the 38 U.S.C. chapter
31 program.

(Authority: 38 U.S.C. 1804(b), (c), 1814)

(d) Accessible courses not locally
available. If suitable vocational training
courses are not available in the area in
which the child lives, or if they are
available but not accessible to the child,
VA may make other arrangements.
These arrangements may include, but
are not limited to:

(1) Transportation of the child, but
not the child’s family, personal effects,
or household belongings, to another area
where necessary services are available;
or

(2) Use of an individual instructor to
provide necessary training in a manner

comparable to that for veterans under
the 38 U.S.C. chapter 31 program, as
§21.146 describes.

(Authority: 38 U.S.C. 1804(b), (c), 1814)

Evaluation and Improvement of
Vocational Potential

§21.8140 Evaluation and improvement of
vocational potential.

(a) General. A CP or VRC may use the
services that paragraph (d) of this
section describes to:

(1) Evaluate vocational training and
employment potential;

(2) Provide a basis for planning:

(i) A program of services and
assistance to improve the eligible child’s
preparation for vocational training and
employment; or

(ii) A vocational training program;

(3) Reevaluate the vocational training
feasibility of an eligible child
participating in a vocational training
program; and

(4) Remediate deficiencies in the
child’s basic capabilities, skills, or
knowledge to give the child the ability
to participate in vocational training or
employment.

(Authority: 38 U.S.C. 1804(b), 1814)

(b) Periods when evaluation and
improvement services may be provided.
A CP or VRC may authorize the services
described in paragraph (d) of this
section, except those in paragraph (d)(4)
of this section, for delivery during:

(1) An initial or extended evaluation;
or

(2) Pursuit of a vocational training
program.

(Authority: 38 U.S.C. 1804(c), 1814)

(c) Duration of services. The duration
of services needed to improve
vocational training and employment
potential, furnished on a full-time basis
either as a preliminary part or all of a
vocational training program, may not
exceed 9 months. If VA furnishes these
services on a less than full-time basis,
the duration will be for the period
necessary, but may not exceed the
equivalent of 9 months of full-time
training.

(Authority: 38 U.S.C. 1804(c), 1814)

(d) Scope of services. Evaluation and
improvement services include:

(1) Diagnostic services;

(2) Personal and work adjustment
training;

(3) Referral for medical care and
treatment pursuant to §§ 17.900 through
17.905 of this title for the spina bifida,
covered birth defects, or related
conditions;

(4) Vocationally oriented independent
living services indispensable to
pursuing a vocational training program;

(5) Language training, speech and
voice correction, training in ambulation,
and one-hand typewriting;

(6) Orientation, adjustment, mobility
and related services; and

(7) Other appropriate services to assist
the child in functioning in the proposed
training or work environment.

(Authority: 38 U.S.C. 1804(c), 1814)

(e) Applicability of chapter 31 rules
on special rehabilitation services. The
provisions of § 21.140 do not apply to
this subpart. Subject to the provisions of
this subpart, the following provisions
apply to the vocational training program
under this subpart in a manner
comparable to that for veterans under
the 38 U.S.C. chapter 31 program:
§21.142(a) and (b); §21.144; § 21.146;
§21.148(a) and (c); § 21.150 other than
paragraph (b); § 21.152 other than
paragraph (b); § 21.154 other than
paragraph (b); and § 21.156.

(Authority: 38 U.S.C. 1804(c), 1814)

Supplies

§21.8210 Supplies.

(a) Purpose of furnishing supplies. VA
will provide the child with the supplies
that the child needs to pursue training,
to obtain and maintain employment,
and otherwise to achieve the goal of his
or her vocational training program.

(Authority: 38 U.S.C. 1804(c), 1814)

(b) Types of supplies. VA may provide
books, tools, and other supplies and
equipment that VA determines are
necessary for the child’s vocational
training program and are required by
similarly circumstanced veterans
pursuing such training under 38 U.S.C.
chapter 31.

(Authority: 38 U.S.C. 1804(c), 1814)

(c) Periods during which VA may
furnish supplies. VA may provide
supplies to an eligible child receiving:

(1) An initial or extended evaluation;

(2) Vocational training, services, and
assistance to reach the point of
employability; or

(3) Employment services.

(Authority: 38 U.S.C. 1804(c), 1814)

(d) Other rules. The provisions of
§§21.212 through 21.224 apply to
children pursuing a vocational training
program under this subpart in a
comparable manner as VA provides
supplies to veterans under 38 U.S.C.
chapter 31, except the following
portions:

(1) Section 21.216(a)(3) pertaining to
special modifications, including
automobile adaptive equipment;
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(2) Section 21.220(a)(1) pertaining to
advancements from the revolving fund
loan;

(3) Section 21.222(b)(1)(x) pertaining
to discontinuance from an independent
living services program.

(Authority: 38 U.S.C. 1804(c), 1814)

Program Costs

§21.8260 Training, services, and
assistance costs.

The provisions of § 21.262 pertaining
to reimbursement for training and other
program costs apply, in a comparable
manner as provided under the 38 U.S.C.
chapter 31 program for veterans, to
payments to facilities, vendors, and
other providers for training, supplies,
and other services they deliver under
this subpart.

(Authority: 38 U.S.C. 1804(c), 1814)

Vocational Training Program Entrance,
Termination, and Resources

§21.8280 Effective date of induction into a
vocational training program.

Subject to the limitations in § 21.8022,
the date an eligible child is inducted
into a vocational training program will
be the date the child first begins to
receive training, services, or assistance
under an individualized written plan of
vocational rehabilitation.

(Authority: 38 U.S.C. 1804(c), (d), 1814)

§21.8282 Termination of a vocational
training program.

A case manager may terminate a
vocational training program under this
subpart for cause, including lack of
cooperation, failure to pursue the
individualized written plan of
vocational rehabilitation, fraud,
administrative error, or finding that the
child no longer has a covered birth
defect. An eligible child for whom a
vocational goal is reasonably feasible
remains eligible for the program subject
to the rules of this subpart unless the
child’s eligibility for or entitlement to a
vocational training program under this
subpart resulted from fraud or
administrative error or unless VA finds
the child no longer has a covered birth
defect. The effective date of termination
will be the earliest of the following
applicable dates:

(a) Fraud. If an eligible child
establishes eligibility for or entitlement
to benefits under this subpart through
fraud, VA will terminate the award of
vocational training and rehabilitation as
of the date VA first began to pay
benefits.

(b) Administrative error. If an eligible
child who is not entitled to benefits

under this subpart receives those
benefits through VA administrative
error, VA will terminate the award of
benefits as of the first day of the
calendar month beginning at least 60
days after notifying the child of the
proposed termination. This 60-day
period may not result in the entrance of
the child into a new quarter, semester,
or other term of training unless VA has
already obligated payment for the
training.

(c) Change in status as an eligible
child with a covered birth defect. If VA
finds that a child no longer has a
covered birth defect, VA will terminate
the award of benefits effective the last
day of the month in which such
determination becomes final.

(d) Lack of cooperation or failure to
pursue individualized written plan of
vocational rehabilitation. If reasonable
VR&E efforts to motivate an eligible
child do not resolve a lack of
cooperation or failure to pursue an
individualized written plan of
vocational rehabilitation, VA will
terminate the award of benefits as of the
first day of the calendar month
beginning at least 60 days after notifying
the child of the proposed termination.
This 60-day period may not result in the
entrance of the child into a new quarter,
semester, or other term of training. VA
will deobligate payment for training in
the new quarter, semester, or other term
of training.

(Authority: 38 U.S.C. 1804, 1814)

§21.8284 Additional vocational training.

VA may provide an additional period
of training or services under a
vocational training program to an
eligible child who has completed
training for a vocational goal and/or
been suitably employed under this
subpart, if the child is otherwise eligible
and has remaining program entitlement
as provided in § 21.8072(b), only under
one of the following conditions:

(a) Current facts, including any
relevant medical findings, establish that
the child’s disability has worsened to
the extent that he or she can no longer
perform the duties of the occupation
which was the child’s vocational goal
under this subpart;

(b) The occupation that was the
child’s vocational goal under this
subpart is now unsuitable;

(c) The vocational training program
services and assistance the child
originally received are now inadequate
to make the child employable in the
occupation which he or she sought to
achieve;

(d) Experience has demonstrated that
VA should not reasonably have

expected employment in the objective
or field for which the child received
vocational training program services
and assistance; or

(e) Technological change that
occurred after the child achieved a
vocational goal under this subpart now
prevents the child from:

(1) Performing the duties of the
occupation for which VA provided
training, services, or assistance, or in a
related occupation; or

(2) Securing employment in the
occupation for which VA provided
training, services, or assistance, or in a
related occupation.

(Authority: 38 U.S.C. 1804(c), 1814)

§21.8286 Training resources.

(a) Applicable 38 U.S.C. chapter 31
resource provisions. The provisions of
§21.146 and §§21.290 through 21.298
apply to children pursuing a vocational
training program under this subpart in
a comparable manner as for veterans
under the 38 U.S.C. chapter 31 program,
except as paragraph (b) of this section
specifies.

(Authority: 38 U.S.C. 1804(c), 1814)

(b) Limitations. The provisions of
§21.294(b)(1)(i) and (b)(1)(ii) pertaining
to independent living services do not
apply to this subpart. The provisions of
§ 21.294(b)(1)(iii) pertaining to
authorization of independent living
services as a part of an individualized
written plan of vocational rehabilitation
apply to children under this subpart in
a comparable manner as for veterans
under the 38 U.S.C. chapter 31 program
only to the extent § 21.8050 allows.

(Authority: 38 U.S.C. 1804(c), 1814)
Rate of Pursuit

§21.8310 Rate of pursuit.

(a) General requirements. VA will
approve an eligible child’s pursuit of a
vocational training program at a rate
consistent with his or her ability to
successfully pursue training,
considering:

(1) Effects of his or her disability;

(2) Family responsibilities;

(3) Travel;

(4) Reasonable adjustment to training;
and

(5) Other circumstances affecting the
child’s ability to pursue training.
(Authority: 38 U.S.C. 1804(c), 1814)

(b) Continuous pursuit. An eligible
child should pursue a program of
vocational training with as little
interruption as necessary, considering
the factors in paragraph (a) of this
section.

(Authority: 38 U.S.C. 1804(c), 1814)
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(c) Responsibility for determining the
rate of pursuit. VR&E staff members will
consult with the child when
determining the rate and continuity of
pursuit of a vocational training program.
These staff members will also confer
with the medical consultant and the
Vocational Rehabilitation Panel
described in §§21.60 and 21.62, as
necessary. This rate and continuity of
pursuit determination will occur during
development of the individualized
written plan of vocational rehabilitation,
but may change later, as necessary to
enable the child to complete training.

(Authority: 38 U.S.C. 1804(c), 1814)

(d) Measurement of training time
used. VA will measure the rate of
pursuit in a comparable manner to rate
of pursuit measurement under § 21.310
for veterans under the 38 U.S.C. chapter
31 program.

(Authority: 38 U.S.C. 1804(c), 1814)
Authorization of Services

§21.8320 Authorization of services.

The provisions of § 21.326, pertaining
to the commencement and termination
dates of a period of employment
services, apply to children under this
subpart in a manner comparable to that
provided for veterans under the 38
U.S.C. chapter 31 program. References
in that section to an individualized
employment assistance plan or IEAP are
considered as referring to the child’s
individualized written plan of
vocational rehabilitation under this
subpart.

(Authority: 38 U.S.C. 1804(c), 1814)
Leaves of Absence

§21.8340 Leaves of absence.

(a) Purpose of leave of absence. The
purpose of the leave system is to enable
the child to maintain his or her status
as an active program participant.

(Authority: 38 U.S.C. 1804(c), 1814)

(b) Basis for leave of absence. The
VR&E case manager may grant the child
leaves of absence for periods during
which the child fails to pursue a
vocational training program. For
prolonged periods of absence, the VR&E
case manager may approve leaves of
absence only if the case manager
determines the child is unable to pursue
a vocational training program through
no fault of the child.

(Authority: 38 U.S.C. 1804(c), 1814)

(c) Effect on entitlement. During a
leave of absence, VA suspends the
running of the basic 24-month period of
entitlement, plus any extensions

thereto, until the child resumes the
program.

(Authority: 38 U.S.C. 1804(c), 1814)
Satisfactory Conduct and Cooperation

§21.8360 Satisfactory conduct and
cooperation.

The provisions for satisfactory
conduct and cooperation in §§ 21.362
and 21.364, except as otherwise
provided in this section, apply to
children under this subpart in a manner
comparable to the way they apply to
veterans under the 38 U.S.C. chapter 31
program. If an eligible child fails to meet
these requirements for satisfactory
conduct or cooperation, the VR&E case
manager will terminate the child’s
vocational training program. VA will
not grant an eligible child reentrance to
a vocational training program unless the
reasons for unsatisfactory conduct or
cooperation have been removed.

(Authority: 38 U.S.C. 1804(c), 1814)
Transportation Services

§21.8370 Authorization of transportation
services.

(a) General. VA authorizes
transportation services necessary for an
eligible child to pursue a vocational
training program. The sections in
subpart A of this part that are referred
to in this paragraph apply to children
under this subpart in a manner
comparable to the way they apply to
veterans under the 38 U.S.C. chapter 31
program. Transportation services
include:

(1) Transportation for evaluation or
counseling under § 21.376;

(2) Intraregional travel under § 21.370
(except that assurance that the child
meets all basic requirements for
induction into training will be
determined without regard to the
provisions of § 21.282) and interregional
travel under § 21.372;

(3) Special transportation allowance
under § 21.154; and

(4) Commuting to and from training
and while seeking employment, subject
to paragraphs (c) and (d) of this section.

(Authority: 38 U.S.C. 1804(c), 1814)

(b) Reimbursement. For transportation
services that VA authorizes, VA will
normally pay in arrears and in the same
manner as tuition, fees, and other
services under this program.

(Authority: 38 U.S.C. 1804(c), 1814)

(c) Payment for commuting expenses
for training and seeking employment.
VA may pay for transportation during
the period of vocational training and the
first 3 months the child receives
employment services. VA may

reimburse the child’s costs, not to
exceed $200 per month, of commuting
to and from training and seeking
employment if he or she requests this
assistance and VA determines, after
careful examination of the child’s
situation and subject to the limitations
in paragraph (d) of this section, that the
child would be unable to pursue
training or employment without this
assistance. VA may:

(1) Reimburse the facility at which the
child is training if the facility provided
transportation or related services; or

(2) Reimburse the child for his or her
actual commuting expense if the child
paid for the transportation.

(Authority: 38 U.S.C. 1804(c), 1814)

(d) Limitations. Payment of
commuting expenses under paragraph
(a)(4) of this section may not be made
for any period when the child:

(1) Is gainfully employed;

(2) Is eligible for, and entitled to,
payment of commuting costs through
other VA and non-VA programs; or

(3) Can commute to school with
family, friends, or fellow students.

(Authority: 38 U.S.C. 1804(c), 1814)

(e) Documentation. VA must receive
supportive documentation with each
request for reimbursement. The
individualized written plan of
vocational rehabilitation will specify
whether VA will pay monthly or at a
longer interval.

(Authority: 38 U.S.C. 1804(c), 1814)

(f) Nonduplication. If a child is
eligible for reimbursement of
transportation services both under this
section and under § 21.154, the child
will receive only the benefit under
§21.154.

(The Office of Management and
Budget has approved the information
collection requirements in this section
under control number 2900-0580)

(Authority: 38 U.S.C. 1804(c), 1814)
Additional Applicable Regulations

§21.8380 Additional applicable
regulations.

The following regulations are
applicable to children in this program in
a manner comparable to that provided
for veterans under the 38 U.S.C. chapter
31 program: §§21.380, 21.412, 21.414
(except (c), (d), and (e)), 21.420, and
21.430.

(Authority: 38 U.S.C. 1804, 1814, 5112)
Delegation of Authority

§21.8410 Delegation of authority.

The Secretary delegates authority for
making findings and decisions under 38
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U.S.C. 1804 and 1814 and the applicable SUMMARY: EPA is finalizing approval of

regulations, precedents, and
instructions for the program under this
subpart to the Under Secretary for
Benefits and to VR&E supervisory or
non-supervisory staff members.

(Authority: 38 U.S.C. 512(a), 1804, 1814)
[FR Doc. 02—30779 Filed 12—5-02; 8:45 am)]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[CA 262-0371; FRL-7413-1]

Revisions to the California State
Implementation Plan, San Joaquin
Valley Unified Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

revisions to the San Joaquin Valley
Unified Air Pollution Control District
(SJVUAPCD) portion of the California
State Implementation Plan (SIP). These
revisions were proposed in the Federal
Register on April 24, 2002 (67 FR
20078), and concern glass melting
furnaces. We are approving a local rule
that regulates these emission sources
under the Clean Air Act as amended in
1990 (CAA or the Act).

EFFECTIVE DATE: This rule is effective on
January 6, 2003.

ADDRESSES: You can inspect copies of
the administrative record for this action
at EPA’s Region IX office during normal
business hours. You can inspect copies
of the submitted SIP revisions at the
following locations:

Environmental Protection Agency,
Region IX, 75 Hawthorne Street, San
Francisco, CA 94105-3901.

Air and Radiation Docket and
Information Center, U.S.
Environmental Protection Agency,
Room B-102, 1301 Constitution

Avenue, NW., (Mail Code 6102T),
Washington, DC 20460.

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 1001 “I”’ Street,
Sacramento, CA 95814.

San Joaquin Valley Unified Air
Pollution Control District, 1990 E.
Gettysburg, Fresno, CA 93726.

A copy of the rule may also be
available via the Internet at http://
www.arb.ca.gov/drdb/drdbltxt.htm.
Please be advised that this is not an EPA
website and may not contain the same
version of the rule that was submitted
to EPA.

FOR FURTHER INFORMATION CONTACT.:
Charnjit Bhullar, EPA Region IX, (415)
972-3960.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to EPA.

9 <6 ’

us

I. Proposed Action

On April 24, 2002 (67 FR 20078), EPA
proposed to approve the following rule
into the California SIP.

Local agency

Rule # Rule title

Adopted Submitted

SJVUAPCD

4354

Glass Melting Furnaces

02/21/02 03/05/02

We proposed to approve this rule
because we determined that it complied
with the relevant CAA requirements.
Our proposed action contains more
information on the rule and our
evaluation.

II. Public Comments

EPA’s proposed action provided a 30-
day public comment period. During this
period, we received no adverse
comments.

III. EPA Action

As authorized in section 110(k)(3) of
the Act, EPA is fully approving this rule
into the California SIP. This
permanently terminates all sanction and
FIP clocks associated with our
September 1, 2000 final action on a
previous version of Rule 4354.

IV. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting federal

requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 104—4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045,
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).
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The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 4, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Dated: October 3, 2002.

Laura Yoshii,
Deputy Regional Administrator, Region IX.

Part 52, Chapter I, Title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart F—California

2. Section 52.220 is amended by
adding paragraphs (c)(301) to read as
follows:

§52.220 Identification of plan.
* * * * *
(a) * x %

(301) Amended regulation for the
following APCD was submitted on

March 5, 2002, by the Governor’s
designee.

(i) Incorporation by reference.

(A) San Joaquin Valley Unified Air
Pollution Control District.

(1) Rule 4354, adopted September 14,
1994 and amended February 21, 2002.

* * * * *

[FR Doc. 02-30765 Filed 12—5-02; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[NH-049-7174a; A-1-FRL-7418-5]

Approval and Promulgation of Air
Quality Implementation Plans; New
Hampshire; One-hour Ozone
Attainment Demonstration for the New
Hampshire Portion of the Boston-
Lawrence-Worcester, MA-NH Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the State of New
Hampshire. This action approves New
Hampshire’s one-hour ozone attainment
demonstration for the New Hampshire
portion of the Boston-Lawrence-
Worcester, MA-NH serious ozone
nonattainment area, submitted by the
New Hampshire Department of
Environmental Services on June 30,
1998. This action is based on the
requirements of the Clean Air Act (CAA)
as amended in 1990, related to one-hour
ozone attainment demonstrations. EPA
is establishing an attainment date of
November 15, 2007 for the entire multi-
state nonattainment area, and is
approving the attainment-level motor
vehicle emissions budgets submitted by
New Hampshire for the New Hampshire
portion of the nonattainment area. A
notice of proposed rulemaking was
published on this action on October 21,
2002. EPA received no comments on
that proposal.

EFFECTIVE DATE: This rule will become
effective on January 6, 2003.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection by appointment
weekdays from 9 a.m. to 4 p.m., at the
Office of Ecosystem Protection, U.S.
Environmental Protection Agency,
EPA—New England, One Congress
Street, 11th floor, Boston, MA; and at
the Air Resources Division, Department
of Environmental Services, 6 Hazen

Drive, P.O. Box 95, Concord, NH 03302—

0095. Please telephone in advance

before visiting.

FOR FURTHER INFORMATION CONTACT:

Richard P. Burkhart, (617) 918—1664.

SUPPLEMENTARY INFORMATION: This

supplementary information section is

organized as follows:

1. What New Hampshire SIP Revision is the
Topic of This Action?

II. What Previous Action Has Been Taken on
This SIP Revision?

III. What Motor Vehicle Emissions Budgets
(MVEBs) Are We approving?

IV. EPA Action

V. Administrative Requirements

I. What New Hampshire SIP Revision Is
the Topic of This Action?

A one-hour ozone attainment
demonstration SIP was submitted on
June 30, 1998 by the New Hampshire
Department of Environmental Protection
for the New Hampshire portion of the
Boston-Lawrence-Worcester, MA-NH
serious ozone nonattainment area. The
SIP revision was subject to public notice
and comment by the state and a hearing
was held in June 1998.

II. What Previous Action Has Been
Taken on This SIP Revision?

EPA published a Notice of Proposed
Rulemaking (NPR) for the New
Hampshire attainment demonstration
SIP on October 21, 2002 (67 FR 64582).
In that action, EPA proposed to approve
the ozone attainment demonstration and
attainment-level motor vehicle
emissions budgets submitted by the
state. The rationale for EPA’s action is
discussed in full in the proposal, and
readers are referred to the proposal for
further information. EPA received no
comments on the proposal.

EPA proposed approval of the
Massachusetts ozone attainment
demonstration for this nonattainment
area on October 15, 2002 (67 FR 63586),
and proposed an attainment date of
November 15, 2007 for the entire
nonattainment area including the New
Hampshire portion. Final action on the
Massachusetts ozone attainment
demonstration for the Massachusetts
portion of the Boston-Lawrence-
Worcester, MA-NH serious ozone
nonattainment area can be found in a
document published elsewhere in this
issue of the Federal Register.

III. What Motor Vehicle Emissions
Budgets (MVEBs) Are We Approving?

On June 30, 1998, New Hampshire
submitted its ozone attainment
demonstration to EPA which establishes
attainment-level motor vehicle
emissions budgets for both VOC and
NOx. The VOC and NOx budgets
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established by the New Hampshire
ozone attainment demonstration were
formally determined adequate by EPA
on August 19, 1998. The motor vehicle
emissions budgets established by this
plan that we are approving today are
10.72 tons per day for VOC and 21.37
tons per day for NOx for the New
Hampshire portion of the Boston-
Lawrence-Worcester, MA-NH serious
ozone nonattainment area. Because EPA
is establishing an attainment date of
November 15, 2007 for the entire
nonattainment area, New Hampshire
will be required to use 2007 as a
milestone year in future transportation
conformity determinations.

IV. EPA Action

EPA is approving the ground-level
one-hour ozone attainment
demonstration SIP for the New
Hampshire portion of the Boston-
Lawrence-Worcester, MA-NH serious
ozone nonattainment area. EPA is
approving the attainment date for this
area as November 15, 2007. EPA also
approves the attainment-level volatile
organic compound and nitrogen oxide
motor vehicle emissions budgets for the
New Hampshire portion of the Boston-
Lawrence-Worcester, MA-NH serious
ozone nonattainment area for use in
transportation conformity.

V. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not

significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 4, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 26, 2002.

Robert W. Varney,
Regional Administrator, EPA—New England.

Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart EE—New Hampshire

2. Section 52.1523 is amended by
revising the table to read as follows:

§52.1523 Attainment dates for national
standards.

contain any unfunded mandate or Fairness Act of 1996, generally provides * * * * *
SO»
Air quality control region ] Sec- PM 10 NO» co (OF)
Primary ondary
NH portion Andoscoggin Valley Interstate AQCR 107 .......ccccccoververniene a b a a a a
Central NH Intrastate AQCR 149 .....cciiiiiiiiiiieee et a b a a a a
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SO»
Air quality control region ] Sec- PM 10 NO > CO O3
Primary ondary

NH portion Merrimack Valley-Southern NH Interstate 121:
Belknap COUNLY ..ooiiiiiiiiiiieiee et e a b a a a a
Sullivan County .... a b a a a a
Cheshire COUNLY ....ocueeiiiiiieiiecie e . a b a a a d
Portmouth-Dover-Rochester area (See 40 CFR 81.330) ........c....... a b a a a e
NH portion Boston-Lawrence-Worcester area (See 40 CFR

81.330) ittt e a b a a a f

Manchester area (See 40 CFR 81.330) a b a a a c

a. Air quality levels presently below primary standards or area is unclassifiable.
b. Air quality levels presently below secondary standards or area is unclassifiable.

c. November 15, 1993.
d. November 15, 1995.
e. November 15, 1999.
f. November 15, 2007.

3. Section 52.1534 of subpart EE is
amended by adding paragraph (b) to
read as follows:

§52.1534 Control strategy: Ozone

* * * * *

(b) Approval—Revisions to the State
Implementation Plan submitted by the
New Hampshire Department of
Environmental Protection on June 1,
1998. The revisions are for the purpose
of satisfying the one-hour ozone
attainment demonstration requirements
of section 182(c)(2)(A) of the Clean Air
Act, for the Boston-Lawrence-Worcester,
MA-NH serious ozone nonattainment
area. The revision establishes a one-
hour attainment date of November 15,
2007 for the Boston-Lawrence-
Worcester, MA-NH serious ozone
nonattainment area. This revision
establishes motor vehicle emissions
budgets of 10.72 tons per day of volatile
organic compounds (VOC) and 21.37
tons per day of nitrogen oxides (NOx) to
be used in transportation conformity in
the New Hampshire portion of the
Boston-Lawrence-Worcester, MA-NH
serious ozone nonattainment area.

[FR Doc. 02—-30840 Filed 12—-5—02; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[MA069-7205a; A—1-FRL-7418-6]

Approval and Promulgation of Air
Quality Implementation Plans;
Massachusetts; One-hour Ozone
Attainment Demonstration for the
Massachusetts Portion of the Boston-
Lawrence-Worcester, MA—NH Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Massachusetts. This action approves
Massachusetts’ one-hour ozone
attainment demonstration for the
Massachusetts portion of the Boston-
Lawrence-Worcester, MA-NH serious
ozone nonattainment area, submitted by
the Massachusetts Department of
Environmental Protection on July 27,
1998, and supplemented on September
6, 2002. This action is based on the
requirements of the Clean Air Act (CAA)
as amended in 1990, related to one-hour
ozone attainment demonstrations. EPA
is establishing an attainment date of
November 15, 2007, for the entire multi-
state nonattainment area, and is
approving the 2007 motor vehicle
emissions budgets submitted by
Massachusetts for the Massachusetts
portion of the nonattainment area. EPA
is also finding the 2003 motor vehicle
emissions budgets submitted previously
by Massachusetts inadequate. A notice
of proposed rulemaking was published
on this action on October 15, 2002. EPA
received comments on that proposal. In
this action, EPA responds to those
comments.

EFFECTIVE DATE: This rule will become
effective on January 6, 2003.

ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection by appointment
weekdays from 9 a.m. to 4 p.m., at the
Office of Ecosystem Protection, U.S.
Environmental Protection Agency, EPA-
New England, One Congress Street, 11th
Floor, Boston, MA; and Division of Air
Quality Control, Department of
Environment Protection, One Winter
Street, 8th Floor, Boston, MA 02108.
Please telephone in advance before
visiting.

FOR FURTHER INFORMATION CONTACT:
Richard P. Burkhart, (617) 918—1664.
SUPPLEMENTARY INFORMATION: This
supplementary information section is
organized as follows:

I. What Massachusetts SIP Revision Is the
Topic of This Action?

II. What Previous Action Has Been Taken on
This SIP revision?

I1I. What Motor Vehicle Emissions Budgets
(MVEBs) Are We Approving?

IV. What SIP Elements Did EPA Need To
Take Action on Before Full Approval of the
Attainment Demonstration Gould Be
Granted?

V. What Comments Were Received on the
Proposed Approvals and How Has EPA
Responded to Those?

VI. EPA Action

VII. Administrative Requirements

1. What Massachusetts SIP Revision Is
the Topic of This Action?

A one-hour ozone attainment
demonstration SIP was submitted on
July 27, 1998, by the Massachusetts
Department of Environmental Protection
for the Massachusetts portion of the
Boston-Lawrence-Worcester, MA-NH
serious ozone nonattainment area. The
SIP revision was subject to public notice
and comment by the State and a hearing
was held in June 1998. A supplement to
the attainment demonstration SIP was
submitted by the Massachusetts
Department of Environmental Protection
on September 6, 2002. The attainment
demonstration supplement included a
reasonably available control measures
(RACM) analysis and 2007 motor
vehicle emissions budgets for the
Massachusetts portion of the Boston-
Lawrence-Worcester, MA-NH serious
ozone nonattainment area. In the
supplement, Massachusetts requested
an attainment date for this area of
November 15, 2007, and included a
demonstration of how attainment will
be reached by that date. The
supplemental SIP revision was also
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subject to public notice and comment by
Massachusetts, and a hearing was held
in July 2002.

II. What Previous Action Has Been
Taken on This SIP Revision?

EPA published a notice of proposed
rulemaking (NPR) for the Massachusetts
attainment demonstration SIP on
October 15, 2002 (67 FR 63586). In that
action, EPA proposed to approve the
ozone attainment demonstration
submitted by the state, which includes
a RACM analysis and 2007 motor
vehicle emissions budgets with an
attainment date of November 15, 2007.
The proposed notice states EPA’s
conclusions regarding the approvability
of the various portions of the SIP, which
will not be repeated here. EPA also
proposed to find the 2003 motor vehicle
emissions budgets inadequate. The 2003
budgets were from the Massachusetts
ozone attainment demonstration
submitted in 1998. Readers are directed
to the proposal for further information.

Comments received on the NPR for
the attainment demonstration SIP for
the Boston-Lawrence-Worcester, MA—
NH serious ozone nonattainment area
and EPA’s responses are discussed in
section V. below.

EPA proposed approval of the New
Hampshire ozone attainment
demonstration for this nonattainment
area on October 21, 2002 (67 FR 64582).
Final action on the New Hampshire
ozone attainment demonstration for the
New Hampshire portion of the Boston-
Lawrence-Worcester, MA—NH serious
ozone nonattainment area can be found
in a document published elsewhere in
this issue of the Federal Register.

III. What Motor Vehicle Emissions
Budgets (MVEBs) Are We Approving?

On September 6, 2002, Massachusetts
submitted motor vehicle emissions
budgets for the 2007 attainment year for
the Massachusetts portion of the Boston-
Lawrence-Worcester, MA—-NH serious
ozone nonattainment area in their SIP.
The attainment year motor vehicle
emissions budgets established by this
plan that we are approving are 86.700
tons per day for VOC and 226.363 tons
per day for NOx for the Massachusetts
portion of the Boston-Lawrence-
Worcester, MA-NH serious ozone
nonattainment area. Under EPA’s
policy? for reviewing the adequacy of
motor vehicle emissions budget
submissions, these budgets were posted
on the EPA Web site for public
comment on September 17, 2002. As the

1Memorandum from G. MacGregor, dated May
14, 1999, “Conformity Guidance on Implementation
of March 2, 1999, Conformity Court Decision.”

SIP was available electronically on the
Massachusetts Department of
Environmental Protection Web site at
www.state.ma.us/dep/bwp/daqc/
dagcpubs.htmi#sip, the public comment
period was open for thirty days. No
comments were received by EPA on
these budgets during the adequacy
comment period. EPA also received no
comments on our October 15, 2002,
proposed approval of these budgets.
EPA is approving these 2007 motor
vehicle emissions budgets because they
are consistent with the control measures
in the SIP, and the SIP as a whole
demonstrates attainment of the 1-hour
ozone standard. The rationale for our
approval is detailed in the October 15,
2002, proposed action.

EPA is making a finding of
inadequacy on the 2003 motor vehicle
emission budgets of 117.118 tons per
summer day for VOC, and 243.328 tons
per summer day for NOx. As the area
will not attain the one-hour ozone
standard in the year 2003, the motor
vehicle emissions budgets for the year
2003 are no longer consistent with
attainment. These 2003 motor vehicle
emissions budgets which were
submitted on July 27, 1998, were
previously found adequate through a
February 19, 1999. EPA letter, which we
issued prior to EPA’s Guidance for
Determining the adequacy of the
submitted budgets issued November 3,
1999, With this final action these
budgets are no longer adequate and can
no longer be used in future conformity
determinations.

The approved 2007 motor vehicle
emissions budgets would apply in all
future conformity determinations for an
analysis year of 2007 and later. Note
that a conformity determination with an
analysis year between the present and
2006 would use the year 1999 motor
vehicle emissions budgets of 147.108
tons per summer day of VOC and
262.580 tons per summer day of NOx
established in the approved post-1996
rate-of-progress plan for Massachusetts
portion of the Boston-Lawrence-
Worcester, MA—-NH serious ozone
nonattainment area (67 FR 55121).
However, at this time there is no
analysis year required prior to 2007.

IV. What SIP Elements Did EPA Need
To Take Action on Before Full
Approval of the Attainment
Demonstration Could Be Granted?

In the proposed rulemaking for the
Massachusetts attainment
demonstration SIP published on
October 15, 2002, EPA stated that it
intended to publish final rulemaking on
the Massachusetts Low Emission
Vehicle (LEV) program regulations

which replaced the previously federally
approved Massachusetts LEV I rules
either before or at the same time as
publication of final approval of the
attainment demonstration. Approval of
the emission reductions associated with
this measure is needed to fully approve
the attainment demonstration.

Final approval of Massachusetts LEV
SIP was granted by EPA Region I's
Regional Administrator on November
26, 2002. This approval will be
published elsewhere in the Federal
Register. The approval LEV SIP will be
promulgated at 40 CFR 52.1120(c)(132).

V. What Comments Were Received on
the Proposed Approvals and How Has
EPA Responded to Those?

EPA received comments on the Notice
of Proposed Rulemaking published on
October 15, 2002 (67 FR 63586). A letter
dated November 13, 2002, from the
Alliance of Automobile Manufacturers
(“the Alliance”) provided comments on
two separate EPA proposed rulemaking
notices published in the Federal
Register on October 15, 2002: EPA’s
proposed approval of the
Massachusetts’s one-hour ozone
attainment demonstration for the
Massachusetts portion of the Boston-
Lawrence-Worcester, MA-NH serious
ozone nonattainment area (67 FR
63586), and EPA’s proposed approval of
the Massachusetts low-emission vehicle
(LEV) program (67 FR 63583). The
following discussion summarizes and
responses to the comments that pertain
to EPA’s proposed approval of the
Massachusetts ozone attainment
demonstration. Those comments that
pertain exclusively to the proposed
approval of the Massachusetts LEV
program are responded to in the final
rulemaking action on that program
signed by EPA Region I’s Regional
Administrator on November 26, 2002.
The comments and responses in the
Massachusetts LEV notice are included
in the record for this final rule and
apply to this notice. Publication of the
Massachusetts LEV approval notice will
be published elsewhere in the Federal
Register. The approval LEV SIP will be
promulgated at 40 CFR 52.1120(c)(132).

Comment: The Alliance states that the
two notices published in the Federal
Register on October 15 (67 FR 63583
and 63586) can be read inconsistently.
According to the Alliance, in one notice
EPA proposes to fully approve the
attainment demonstration SIP revision
submitted by Massachusetts, and in the
other notice EPA “‘explains several
reasons why full approval is not
appropriate” for the Massachusetts LEV
program.
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Response: As stated in the proposed
approval of the Massachusetts LEV
program (67 FR 63583), EPA proposed
to approve all of the components of the
LEV program that are necessary to
achieve the emission reductions
associated with the LEV program, which
the state relies on for purposes of its
attainment demonstration. In EPA’s
proposed action on the Massachusetts
LEV program, EPA proposed no action
on the zero emission vehicle (ZEV)
program, however that does not affect
the level of emission reductions from
the Massachusetts LEV program. The
motor vehicle emissions budgets
established in the attainment plan do
rely on the emission reductions from the
December 24, 1999, version of the
Massachusetts LEV program, which we
are approving elsewhere in the Federal
Register. This approval of the
Massachusetts LEV program does not
include the Massachusetts ZEV
program. As such, there are no
inconsistencies between the two
proposed approvals published on
October 15, 2002.

Comment: The Alliance requests
clarification of one portion of Table 2 in
the SIP revision notice (67 FR 63586, at
63591), which states that “EPA will
publish final rules for the CA LEV II SIP
before or at the same time as we publish
final rules on the attainment
demonstration.” The Alliance state: “It
is impossible to predict with any
certainty when the necessary
rulemaking will occur in California to
amend the current ZEV rule, when the
amended California program will be
submitted to EPA, and what action EPA
will take on that program under section
209. Because California withdrew from
EPA’s consideration the current version
of the ZEV program in July 2002, both
EPA and all the affected stakeholders
have to await developments in
California. We assume that it is not
EPA’s intent to delay action on the rest
of the SIP submittal until EPA can
proceed in the manner required by
section 209 of the Clean Air Act with
respect to ZEV regulations.”

Response: As stated in the proposed
approval of the Massachusetts LEV
program (67 FR 63583), it was EPA’s
intent to approve the Massachusetts’
December 24, 1999, version of 310 CMR
7.40, the “Low Emission Vehicle
Program” except for those portions
dealing with zero emission vehicles.
Since the ZEV portion of the
Massachusetts LEV program does not
contribute further emission reductions
to the attainment demonstration, EPA
can fully approve the attainment
demonstration, based on its approval of
the LEV program, while not taking

action on Massachusetts ZEV program.
EPA stands by its statement in the
proposed rule that it would not take
final approval action of the attainment
demonstration before it took final action
approving the LEV SIP. As explained
above, final approval of Massachusetts
LEV SIP was granted by EPA Region I's
Regional Administrator on November
26, 2002. This approval did not take any
action on sections 310 CMR 7.40(2)(a)5,
7.40(2)(a)6, 7.40(2)(a)3, 7.40(10) and
7.40(12) that pertain to the ZEV
program.

VI. EPA Action

As described above, EPA does not
believe any of the comments received
on the proposal published for the
attainment demonstration SIP revision
for the Massachusetts portion of the
Boston-Lawrence-Worcester, MA-NH
serious ozone nonattainment area
change the basis for our proposed
approval. Thus, EPA is approving the
ground-level one-hour ozone attainment
demonstration SIP for the Massachusetts
portion of the Boston-Lawrence-
Worcester, MA—NH serious ozone
nonattainment area. EPA is also
approving the attainment date for this
area as November 15, 2007. EPA also
approves both the RACM analysis and
the 2007 volatile organic compound and
nitrogen oxide motor vehicle emissions
budgets for the Massachusetts portion of
the Boston-Lawrence-Worcester, MA—
NH serious ozone nonattainment area
for use in transportation conformity.
Lastly, EPA is finding the 2003 motor
vehicle emissions budgets previously
submitted by Massachusetts inadequate.

VII. Administrative Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or

significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Public Law 10-4).

This rule also does not have tribal
implications because it will not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VGCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.)

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
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the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by February 4, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and

shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: November 26, 2002.
Robert W. Varney,
Regional Administrator, EPA-New England.

1. Part 52 of chapter I, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart W—Massachusetts

2. Section 52.1127 is amended by
revising the table to read as follows:

§52.1127 Attainment dates for national
standards.

Pollutant
Air quality control region SO2
] Sec- PM 10 NO > CcO Os
Primary ondary

AQCR 42: Hartford-New Haven-Springfield Interstate Area (See 40

CFR 8L.26) ..ottt (a) (b) (@) (@) (@ (©
AQCR 117: Berkshire Intrastat Area (See 40 CFR 81.141) ........... (a) (b) (@ (@ (@ (c)
AQCR 118: Central Mass Intrastate Area (See 4r0 CFR 81.142) .......... (a) (b) (a) (a) (a) (d)
AQCR 119: Metropolitan Boston Intrastate Area (See 40 CFR 81.19) .. (a) (b) (@ @ @ (d)
AQCR 120: Metropolitan Providence Interstate Area (See 40 CFR

BL.3L) ittt (a) (b) (@) (@) (@ (d)
AQCR 121: Merrimack Valley-Southern NH Interstate Area (See 40

CFR 8L.81) oottt ettt (a) (b) (@) (@) (@ (d)

a. Air quality presently below primary standards or area is unclassifiabale.
b. Air quality levels presently secondary standatrds or area is unclassifiable.

c. December 31, 2003.
d. November 15, 2007.

3. Section 52.1129 of subpart W is
amended by adding paragraph (d) to
read as follows:

§52.1129 Control strategy: Ozone.

* * * * *

(d) Approval—Revisions to the State
Implementation Plan submitted by the
Massachusetts Department of
Environmental protection on July 27,
1998, and September 6, 2002. The
revisions are for the purpose of
satisfying the one-hour ozone
attainment demonstration requirements
of section 182(c)92)(A) pof the Clean Air
Act, for the Boston-Lawrence-Worcester,
MA-NH serious ozone nonattiainment
area. The revision establishes a one-
hour attainment date of November 15,
20071, for the Boston-Lawrence-
Worcester, MA—-NH serious ozone
nonattainment area. This revision
establishes motor vehicle emissions
budgets for 2007 of 86.7 tons per day of
volatile organic compounds and 226.363
tons per day of nitrogen oxides to be
used in transportation conformity in the
Massachusets portion of the Boston-

Lawrence-Worcester, MA-NH serious
ozone nonattainment area.

[FR Doc. 02—30841 Filed 12-5-02; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 61
[ND-001-0005a & 0007a; FRL—7419-1]

Clean Air Act Approval and
Promulgation of Air Quality
Implementation Plan Revision for
North Dakota; Withdrawal of Direct
Final Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Withdrawal of direct final rule.

SUMMARY: EPA has received adverse
comments on our October 7, 2002 direct
final rule (see 67 FR 62395) to approve
revisions to various air pollution control
rules in the North Dakota State
Implementation Plan (SIP), which were
submitted by the Governor of North

Dakota with a letter dated June 21, 2001.
In the October 7, 2002 direct final rule
(67 FR 62395), we stated that if we
received adverse comments by
November 6, 2002, the direct final rule
would be withdrawn and would not
take effect. EPA has received adverse
comments from the Dakota Resource
Council, submitted with a letter dated
November 6, 2002. The comments are
specific to the North Dakota air
pollution control rule regarding
prevention of significant deterioration.
Therefore, the sections of the direct final
rule regarding the revisions to the North
Dakota air pollution control rules are
being withdrawn and all public
comments received will be addressed in
a subsequent final rule based on EPA’s
October 7, 2002 proposed rule (see 67
FR 62432). EPA will not institute a
second comment period on this action.

Please note that this withdrawal does
not withdraw or impact the sections of
EPA’s October 7, 2002 direct final rule
regarding notice of delegation of
authority for New Source Performance
Standards nor the change to the
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approved plan to remove the State’s part
61 National Emission Standards for
Hazardous Air Pollutants regulations
from the federally-approved SIP (and
related update to the part 61 table).
EFFECTIVE DATE: The additions of 40 CFR
52.1820(c)(32) is withdrawn as of
December 6, 2002.

FOR FURTHER INFORMATION CONTACT:
Amy Platt, Environmental Protection
Agency, Region VIII, (303) 312—6449.
SUPPLEMENTARY INFORMATION: See the
information provided in the direct final
rule located in the Rules and
Regulations section of the October 7,
2002 Federal Register (67 FR 62432).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements.

40 CFR Part 61

Environmental protection, Air
pollution control, Arsenic, Asbestos,
Benzene, Beryllium, Hazardous
substances, Mercury, and Vinyl
chloride.

Accordingly, the addition of 40 CFR
52.1820(c)(32) is withdrawn as of
December 6, 2002.

Dated: November 26, 2002.
Robert E. Roberts,
Regional Administrator, Region VIII.
[FR Doc. 02—-30941 Filed 12—-5—-02; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL-7416-9]
RIN 2060-AJ57

National Emission Standards for
Hazardous Air Pollutants From the
Portland Cement Manufacturing
Industry

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; amendments.

SUMMARY: The EPA is taking final action
today on certain amendments to the
national emission standards for the
portland cement manufacturing
industry, which were originally
promulgated on June 14, 1999 under the
authority of section 112 of the Clean Air
Act (CAA). The amendments make
improvements to the implementation of
the emission standards, primarily in the
areas of applicability, testing, and
monitoring where issues and questions
were raised since promulgation of the
rule.

On April 5, 2002, the EPA
promulgated amendments to the
national emission standards for the
portland cement manufacturing
industry as a direct final rule with a
parallel proposal. On July 2, 2002, we
withdrew certain provisions in the
direct final rule in order to assess
adverse comments. This action
promulgates the amendments
previously withdrawn based on the
parallel proposal published on April 5,
2002.

EFFECTIVE DATE: December 6, 2002.
ADDRESSES: Docket A—92—53, containing
supporting information used in
developing these amendments, is
available for public inspection and
copying between 8 a.m. and 5:30 p.m.,
Monday through Friday (except for
Federal holidays) at the following
address: U.S. EPA, Air and Radiation
Docket and Information Center (6102T),
1301 Constitution Avenue, NW.,
Washington, DC 20460 in room B-108,
or by calling (202) 260-7548. A
reasonable fee may be charged for
copying docket materials.

FOR FURTHER INFORMATION CONTACT: MTr.
Joseph Wood, P.E., Minerals and
Inorganic Chemicals Group, Emission
Standards Division (C504—05), Office of
Air Quality Planning and Standards,
U.S. EPA, Research Triangle Park, North
Carolina 27711, telephone number (919)
541-5446, facsimile number (919) 541—
5600, electronic mail address:
wood.joe@epa.gov.

SUPPLEMENTARY INFORMATION:

Docket. The docket is an organized
and complete file of all of the

information considered by EPA in the
development of these final rule
amendments. The docket is a dynamic
file because material is added
throughout the rulemaking process. The
docketing system is intended to allow
members of the public and industries
involved to readily identify and locate
documents so they can effectively
participate in the rulemaking process.
Along with the proposed and
promulgated rules and their preambles,
the contents of the docket will serve as
the record in the case of judicial review.
The docket number for this rulemaking
is A—92-53.

Worldwide Web (WWW). In addition
to being available in the docket, an
electronic copy of this action will also
be available through the WWW.
Following signature, a copy of this
action will be posted on EPA’s
Technology Transfer Network (TTN)
policy and guidance page for newly
proposed or promulgated rules: http://
www.epa.gov/ttn/oarpg. The TTN at
EPA’s web site provides information
and technology exchange in various
areas of air pollution control. If more
information regarding the TTN is
needed, call the TTN HELP line at (919)
541-5384.

Judicial Review. Under section
307(b)(1) of the CAA, judicial review of
these final rule amendments is available
only by filing a petition for review in
the U.S. Court of Appeals for the District
of Columbia Circuit by February 4,

2003. Under section 307(d)(7)(B) of the
CAA, only an objection to these final
rule amendments that was raised with
reasonable specificity during the period
for public comment can be raised during
judicial review. Moreover, under section
307(b)(2) of the CAA, the requirements
established by these final rule
amendments may not be challenged
separately in any civil or criminal
proceedings brought by the EPA to
enforce these requirements.

Regulated Entities. Entities potentially
regulated by this action are those that
manufacture portland cement.
Regulated categories and entities
include:

Category NAICS SIC Examples of regulated entities
INAUSETY oo 32731 3241 | Owners or operators of portland cement manufacturing plants.
Tribal associations ... 32731 3241 | Owners or operators of portland cement associations manufacturing
plants.
Federal agencies ........cccccccecvvvicveeenne *) ®l®

1 None.
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This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that the EPA is now
aware could potentially be regulated by
this action. To determine whether your
facility, company, business
organization, etc., is regulated by this
action, you should carefully examine
the applicability criteria in § 63.1340 of
the rule. If you have questions regarding
the applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

Outline. The following outline is
provided to aid in reading this preamble
to these final rule amendments.

1. Background
II. Response to Comments
A. Applicability of Rule to Crushers
Following Raw Material Storage
B. Operating Limits for Kilns and In-Line
Kiln/Raw Mills with Alkali Bypasses
C. Performance Test Requirements When
Operating Conditions Change
D. Conveying System Transfer Points
E. Visible Emission Monitoring At Highest
Load or Capacity
III. Administrative Requirements
A. Executive Order 12866, Regulatory
Planning and Review
B. Executive Order 13132, Federalism
C. Executive Order 13175, Consultation
and Coordination with Indian Tribal
Governments
D. Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks
E. Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use
F. Unfunded Mandates Reform Act of 1995
G. Regulatory Flexibility Act, as Amended
by the Small Business Regulatory
Enforcement Act of 1996 (SBREFA), 5
U.S.C. 601 et seq.
H. Paperwork Reduction Act
I. National Technology Transfer and
Advancement Act of 1995
J. Congressional Review Act

I. Background

On June 14, 1999 (64 FR 31898), we
published the final rule entitled
“National Emission Standards for
Hazardous Air Pollutants From the
Portland Cement Manufacturing
Industry” (40 CFR part 63, subpart LLL).
The American Portland Cement
Alliance (APCA) petitioned the United
States Court of Appeals for the District
of Columbia Circuit for review of the
final rule under section 307(b)(1) of the
CAA. (See 42 U.S.C. 7607(b)(1).) The
APCA and the EPA have agreed to the
terms of a settlement agreement and its
implementation.

Consistent with the settlement
agreement, we promulgated

amendments to the national emission
standards for hazardous air pollutants
(NESHAP) on April 5, 2002. We issued
the amendments as a direct final rule
(67 FR 16614) with a parallel proposal
(67 FR 16625) which we would finalize
in the event that we received any
adverse comments on the direct final
rule. The amendments made specific
changes to the NESHAP, generally
relating to applicability, performance
testing, and monitoring.

We received a total of five comment
letters on the direct final rule
amendments. Three comment letters
were from the APCA, one was from an
individual cement company, and one
was from a private citizen. These
commenters mainly requested
additional clarification of and
corrections to the final rule
amendments. In response to some of the
comments we received, we published a
notice containing corrections and
clarifications of two issues arising from
explanatory language in the preamble to
the direct final rule amendments (67 FR
44766, July 5, 2002).

Two adverse comments on the direct
final rule amendments were included in
the industry comments, and we also
received three adverse comments from
the private citizen. Consequently, we
withdrew those amendments for which
adverse comments were received (67 FR
44371, July 2, 2002). The amendments
withdrawn were §§63.1340(c),
63.1344(a)(3), 63.1349(e)(3), and
63.1350(a)(4)(v) through (vii), (c)(2)(i),
(d)(2)(1), and (e). In the withdrawal
document, we stated that the adverse
comments would be addressed in a
subsequent final rule based on the
proposed rule published on April 5,
2002. The remaining amendments not
withdrawn became effective July 5,
2002.

After full and careful consideration of
the adverse comments, we are
promulgating the proposed amendments
with a few minor changes summarized
as follows. In the amendment related to
the exemption from monitoring totally
enclosed conveying system transfer
points (§ 63.1350(a)(4)(v) through (vii)),
we now require that the enclosures for
these transfer points be operated and
maintained as total enclosures on a
continuing basis, as part of the source’s
operations and maintenance plan. In the
amendments related to the daily
monitoring of certain affected sources
(§63.1350(c)(2)(i), (d)(2)(i), and (e)), we
are dropping the requirement that the
monitoring be conducted in accordance
with §63.7(e).

II. Response to Comments

A. Applicability of Rule to Crushers
Following Raw Material Storage

Comment: The proposed amendment
to § 63.1340(c) would clarify that
primary and secondary crushers are not
subject to the rule regardless of their
location in the production line relative
to raw material storage. One commenter
argued that it is inappropriate to exempt
crushers because the final rule explicitly
qualified the applicability of the rule to
crushers that follow raw material
storage. Further, the commenter stated
that if the present emission limit does
not represent maximum achievable
control technology (MACT), EPA must
use available data to set a standard for
crushers, or absent this, the
promulgated standard should not be
altered. The commenter stated that the
new source performance standard
(NSPS) applicability is irrelevant
because it may not represent MACT,
and not all sources are subject to the
NSPS.

Response: As discussed in the
preamble to the proposed rule (63 FR
14194, March 24, 1998), the final rule
(64 FR 31900, June 14, 1999), and the
direct final rule amendments that we
withdrew (67 FR 16615, April 5, 2002),
we never intended for the rule to cover
crushers (whether located before or after
raw material storage). The phrase
“which precedes the raw material
storage” was included inadvertently.
While most crushers are located before
raw material storage, a few may be
located after raw material storage.
Instead of clarifying that crushers are
not covered by the rule, the existing rule
language erroneously implies that
crushers following raw material could
be subject to the rule. Crushers are not
included in this source category and it
has never been our intent to include
them in the rule. Further, we disagree
that the applicability of the NSPS for the
portland cement manufacturing
industry (40 CFR 60, subpart F) is
irrelevant. Although we have some
discretion in defining the affected
sources covered under a rule, we
typically try to maintain consistency
with previous regulatory history. See
CAA section 112(c)(1), which states that
EPA should endeavor in the MACT
source listing process to be as consistent
as possible with the categorization and
subcategorization scheme used for
issuing NSPS; in this case, EPA is acting
consistently with the source category
definition used for establishing NSPS.
We are, therefore, amending the final
rule as we proposed to clarify that
primary and secondary crushers are not
covered by the final rule regardless of
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their location relative to raw material
storage.

As to the comments regarding the
emission limit and MACT for crushers
under this rule, since crushers are not
affected sources, there is no emission
limit that applies to crushers.

B. Operating Limits for Kilns and In-
Line Kiln/Raw Mills With Alkali
Bypasses

Comment: Section 63.1344 of the final
rule establishes operating limits for
kilns and in-line kiln/raw mills.
Paragraph (a)(3) of that section pertains
to the operating temperature limit of an
in-line kiln/raw mill equipped with an
alkali bypass. The proposed amendment
to § 63.1344(a)(3) would clarify that the
operating limit for gas stream
temperature at the inlet to the alkali
bypass particulate matter (PM) control
device may be established during a
performance test either with or without
the raw mill being in operation. One
commenter objected to this amendment
because EPA did not provide test data
to support the assumption that the raw
mill status does not affect alkali bypass
emissions.

Response: The EPA does not believe
that data are needed to support the
Agency’s view that the raw mill
operating status does not affect the
alkali bypass gas emissions, because the
portion of the exhaust gas sent through
the alkali bypass is directed there before
the remaining exhaust gas reaches the
raw mill. Thus, the raw mill operating
status has no effect on levels of dioxin/
furan (D/F; the HAP of concern for this
emission point) in the gas stream. In
contrast, we believe that the raw mill
operational status could affect D/F
emission levels in the main exhaust gas
stream because, unlike alkali bypass
emissions, this gas stream does pass
through the raw mill. The rule accounts
for these potential emissions. See
paragraphs (1) and (2) of § 63.1344(a).
But there is no reason to think the alkali
bypass emissions would be affected by
the raw mill operational status, since, as
explained, these emissions do not pass
through the raw mill. The amendment,
thus, appropriately provides additional
flexibility to the facility by allowing the
test for D/F emissions from the alkali
bypass to be conducted whether or not
the raw mill is operating.

C. Performance Test Requirements
When Operating Conditions Change

Comment: Paragraphs (1) and (2) of
§63.1349(e) require a new performance
test if a plant anticipates making a
significant operational change that may
adversely affect compliance with an
applicable D/F or PM emission

limitation. We proposed to add new
paragraphs (e)(3)(i) through (iv)
allowing a source to operate under the
planned operational change conditions
for a period not to exceed 360 hours,
provided that certain conditions are
met. Two industry representatives
support the proposed amendment but
object to one of the four conditions that
would be required—conducting and
completing the test within the 360-hour
period. The commenters argue that the
test requirement should not be
automatic because the operator may
determine (after operating for 360 hours)
that the operational change is not
appropriate. They stated that portland
cement plants should be allowed to file
a notification stating that the
operational change will not be
implemented.

Response: The additional time
allowed under the amendments allows
the operator to fine-tune process
operations under the new conditions
(e.g., a PM control device inlet
temperature higher than the current
temperature operating limit) and to
conduct the test(s). One purpose of
requiring that the performance test be
conducted is to avoid sources claiming
a waiver from their temperature
operating limit under the guise of an
operational change that they never
intend to implement. Without the
performance test requirement, a
loophole is created whereby sources
could take advantage of the 360 hours
we give them to operate at a temperature
higher than their operating limit any
number of times without demonstrating
compliance. Additionally, the change
suggested by the commenters is outside
the scope of what was agreed to under
the terms of the settlement agreement.
For these reasons, we have decided to
promulgate the amendment as
proposed, without the change
recommended by the commenters.

D. Conveying System Transfer Points

Comment: Section 63.1350(a) of the
existing rule establishes informational
requirements for the operation and
maintenance (O&M) plan. Paragraph
(a)(4) of this section deals with
procedures for visible emissions
monitoring. The proposed amendments
would add new paragraphs (a)(4)(v)
through (vii) that exempt conveying
system transfer points from visible
emission monitoring if the transfer
points are totally enclosed. One
commenter stated that the proposed
monitoring exemption must include
specific criteria and methods to
establish permanent total enclosure
status.

Response: As stated in the preamble
to the proposed amendments and in
background language of the settlement
agreement (but not in the rule text), “the
enclosures for these transfer points shall
be operated and maintained as total
enclosures on a continuing basis in
accordance with the facility operations
and maintenance plan.” We agree with
the commenter, and because this issue
is already discussed in the settlement
agreement, we have added this
statement to the rule text.

E. Visible Emission Monitoring At
Highest Load or Capacity

Comment: Paragraphs (c)(2)(i),
(d)(2)(i), and (e) of § 63.1350 of the
existing rule require daily visible
emission observations for certain
affected sources when the emission unit
is operating at the highest load or
capacity level reasonably expected to
occur. The proposed amendments
would revise these paragraphs to require
that performance tests be conducted
under representative conditions in
accordance with §63.7(e). Two industry
representatives believe the reference to
§63.7(e) is inappropriate and should be
removed.

Response: We agree that the reference
to § 63.7(e) is inappropriate because it
pertains to performance tests, not
monitoring requirements. We have
removed the phase “in accordance with
§63.7(e)” from the final rule
amendments.

III. Administrative Requirements

A. Executive Order 12866, Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
5173, October 4, 1993), the EPA must
determine whether the regulatory action
is “significant”” and therefore subject to
Office of Management and Budget
(OMB) review and the requirements of
the Executive Order. The Executive
Order defines ““significant regulatory
action” as one that is likely to result in
standards that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect, in a material way, the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlement, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
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President’s priorities, or the principles
set forth in the Executive Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that these final rule amendments do not
constitute a “significant regulatory
action”” because they do not meet any of
the above criteria. Consequently, this
action was not submitted to OMB for
review under Executive Order 12866.

B. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have ““substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

These final rule amendments do not
have federalism implications. They will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because State
and local governments do not own or
operate any sources that would be
subject to the amendments. Thus,
Executive Order 13132 does not apply
to these final rule amendments.

C. Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
to develop an accountable process to
ensure ‘“‘meaningful and timely input by
tribal officials in the development of
regulatory policies that have tribal
implications.” These final rule
amendments do not have tribal
implications, as specified in Executive
Order 13175, because they will not have
any substantial direct effects on an
Indian tribe, the relationship between
the Federal Government and an Indian
tribe, or on the distribution of power
and responsibilities between the Federal
Government and Indian tribes. Thus,
Executive Order 13175 does not apply
to these final rule amendments.

D. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

Executive Order 13045 (63 FR 19885,
April 23, 1997) applies to any rule that
(1) is determined to be “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
we must evaluate the environmental
health or safety effects of the planned
rule on children and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives.

We interpret Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. These final rule amendments
are not subject to Executive Order 13045
because they are not an economically
significant regulatory action as defined
by Executive Order 12866, and because
they are based on technology
performance and not on health or safety
risks.

E. Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy, Supply,
Distribution, or Use

These final rule amendments are not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because they are not a
significant regulatory action under
Executive Order 12866.

F. Unfunded Mandates Reform Act of
1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the EPA generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any 1 year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires the EPA
to identify and consider a reasonable
number of regulatory alternatives and

adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows the EPA to adopt an alternative
other than the least costly, most cost-
effective, or least burdensome
alternative if the Administrator
publishes with the final rule an
explanation why that alternative was
not adopted. Before the EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

The EPA has determined that these
final rule amendments do not contain a
Federal mandate that may result in
expenditures of $100 million or more
for State, local, and tribal governments,
in aggregate, or the private sector in any
1 year, nor do the amendments
significantly or uniquely impact small
governments, because they contain no
requirements that apply to such
governments or impose obligations
upon them. Thus, the requirements of
the UMRA do not apply to these
amendments.

G. Regulatory Flexibility Act, as
Amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute unless the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions.

For purposes of assessing the impacts
of today’s rule on small entities, small
entity is defined as: (1) A portland
cement manufacturing company with
less than 750 employees; (2) a small
governmental jurisdiction that is a
government of a city, county, town,
school district or special district with a
population of less than 50,000; and (3)
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a small organization that is any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s final rule
amendments on small entities, I certify
that this action will not have a
significant economic impact on a
substantial number of small entities. In
determining whether a rule has a
significant economic impact on a
substantial number of small entities, the
impact of concern is any significant
adverse economic impact on small
entities, since the primary purpose of
the regulatory flexibility analyses is to
identify and address regulatory
alternatives ‘“which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. Sections 603 and 604. Thus, an
agency may certify that a rule will not
have a significant economic impact on
a substantial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive effect on the
small entities subject to the rule. The
amendments in today’s rule make
improvements to the emission
standards, primarily by clarifying issues
in the areas of applicability, testing, and
monitoring. We have, therefore,
concluded that today’s final rule
amendments will have no adverse
impacts on any small entities and may
relieve burden in some cases.

Although the final rule amendments
will not have a significant economic
impact on a substantial number of small
entities, we worked with the portland
cement industry, including small
entities, throughout the rulemaking
process. Meetings were held on a
regular basis with industry
representatives in connection with the
settlement agreement to discuss the
development of the final rule, exchange
information, and solicit comments on
final rule requirements.

H. Paperwork Reduction Act

The information collection
requirements in the existing rule were
submitted to and approved by OMB
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq., and assigned OMB
control No. 2060-0416. An Information
Collection Request (ICR) document was
prepared by EPA (ICR No. 1801.02) and
a copy may be obtained from Susan
Auby by mail at Office of Environmental
Information, Collection Strategies
Division (2822T), U.S. EPA, 1200
Pennsylvania Avenue, NW, Washington
DC 20460, by e-mail at
auby.susan@epa.gov, or by calling (202)
566—1672. A copy may also be

downloaded from the Internet at http:/
/www.epa.gov/icr.

Today’s action makes clarifying
changes to the existing rule and imposes
no new information collection
requirements on industry. Because only
clarifying changes are being made, there
is no additional burden on industry as
a result of these final rule amendments
and the ICR has not been revised.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purpose of
collecting, validating, and verifying
information; process and maintain
information and disclose and provide
information; adjust the existing ways to
comply with any previously applicable
instructions and requirements; train
personnel to respond to a collection of
information; search existing data
sources; complete and review the
collection of information; and transmit
or otherwise disclose the information.

An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

I. National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) of 1995, Public Law 104—
113, 15 U.S.C. 272 note, directs EPA to
use voluntary consensus standards in
their regulatory and procurement
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (such as materials
specifications, test methods, sampling
procedures, business practices)
developed or adopted by voluntary
consensus standards bodies. The
NTTAA requires Federal agencies to
provide Congress, through annual
reports to OMB, with explanations
when an Agency does not use available
and applicable voluntary consensus
standards.

Because today’s action contains no
new test methods, sampling procedures
or other technical standards, there is no
need to consider the availability of
voluntary consensus standards.

J. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. These final rule amendments
are not a “major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 63

Environmental protection,
Administrative practice and procedure,
Air pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: November 26, 2002.
Christine Todd Whitman,
Administrator.

For the reasons stated in the
preamble, title 40, chapter 1, part 63 of
the Code of Federal Regulations is
amended as follows:

PART 63—[AMENDED]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart LLL—[Amended]

2. Section 63.1340 is amended by
revising paragraph (c) to read as follows:

§63.1340 Applicability and designation of
affected sources.
* * * * *

(c) For portland cement plants with
on-site nonmetallic mineral processing
facilities, the first affected source in the
sequence of materials handling
operations subject to this subpart is the
raw material storage, which is just prior
to the raw mill. Any equipment of the
on-site nonmetallic mineral processing
plant which precedes the raw material
storage is not subject to this subpart. In
addition, the primary and secondary
crushers of the on-site nonmetallic
mineral processing plant, regardless of
whether they precede the raw material
storage, are not subject to this subpart.
Furthermore, the first conveyor transfer
point subject to this subpart is the
transfer point associated with the
conveyor transferring material from the

raw material storage to the raw mill.
* * * * *
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3. Section 63.1344 is amended by
revising paragraph (a)(3) to read as
follows:

§63.1344 Operating limits for kilns and in-
line kiln/raw mills.

(a) * x %

(3) If the in-line kiln/raw mill is
equipped with an alkali bypass, the
applicable temperature limit for the
alkali bypass specified in paragraph (b)
of this section and established during
the performance test, with or without

the raw mill operating, is not exceeded.
* * * * *

4. Section 63.1349 is amended by
adding new paragraph (e)(3) to read as
follows:

§63.1349 Performance testing
requirements.
* * * * *

(e) * *x %

(3) In preparation for and while
conducting a performance test required
in paragraph (e)(1) of this section, a
source may operate under the planned
operational change conditions for a
period not to exceed 360 hours,
provided that the conditions in
paragraphs (e)(3)(i) through (iv) of this
section are met. The source shall submit
temperature and other monitoring data
that are recorded during the pretest
operations.

(i) The source must provide the
Administrator written notice at least 60
days prior to undertaking an operational
change that may adversely affect
compliance with an applicable standard
under this subpart, or as soon as
practicable where 60 days advance
notice is not feasible. Notice provided
under this paragraph shall include a
description of the planned change, the
emissions standards that may be
affected by the change, and a schedule
for completion of the performance test
required under paragraph (e)(1) of this
section, including when the planned
operational change period would begin.

(ii) The performance test results must
be documented in a test report
according to paragraph (a) of this
section.

(iii) A test plan must be made
available to the Administrator prior to
testing, if requested.

(iv) The performance test must be
conducted, and it must be completed
within 360 hours after the planned

operational change period begins.
* * * * *

5. Section 63.1350 is amended by:

a. Adding paragraphs (a)(4)(v) through
(vii);

b. Revising paragraph (c)(2)(i);

c. Revising paragraph (d)(2)(i); and

d. Revising paragraph (e) introductory
text.

The revisions and additions read as
follows:

§63.1350 Monitoring requirements.

(a] LN

(4) * *x *

(v) The requirement to conduct
Method 22 visible emissions monitoring
under this paragraph shall not apply to
any totally enclosed conveying system
transfer point, regardless of the location
of the transfer point. “Totally enclosed
conveying system transfer point” shall
mean a conveying system transfer point
that is enclosed on all sides, top, and
bottom. The enclosures for these
transfer points shall be operated and
maintained as total enclosures on a
continuing basis in accordance with the
facility operations and maintenance
plan.

(vi) If any partially enclosed or
unenclosed conveying system transfer
point is located in a building, the owner
or operator of the portland cement plant
shall have the option to conduct a
Method 22 visible emissions monitoring
test according to the requirements of
paragraphs (a)(4)(i) through (iv) of this
section for each such conveying system
transfer point located within the
building, or for the building itself,
according to paragraph (a)(4)(vii) of this
section.

(vii) If visible emissions from a
building are monitored, the
requirements of paragraphs (a)(4)(i)
through (iv) of this section apply to the
monitoring of the building, and you
must also test visible emissions from
each side, roof and vent of the building
for at least 1 minute. The test must be
conducted under normal operating

conditions.
* * * * *

(C] * *x *

(2) * % %

(i) Perform daily visual opacity
observations of each stack in accordance
with the procedures of Method 9 of
appendix A to part 60 of this chapter.
The Method 9 test shall be conducted
while the affected source is operating at
the representative performance
conditions. The duration of the Method
9 test shall be at least 30 minutes each
day.

(d) EE

(2) * x %

(i) Perform daily visual opacity
observations of each stack in accordance
with the procedures of Method 9 of
appendix A to part 60 of this chapter.
The Method 9 test shall be conducted
while the affected source is operating at

the representative performance
conditions. The duration of the Method
9 test shall be at least 30 minutes each
day.

* * * * *

(e) The owner or operator of a raw
mill or finish mill shall monitor opacity
by conducting daily visual emissions
observations of the mill sweep and air
separator PMCD of these affected
sources in accordance with the
procedures of Method 22 of appendix A
to part 60 of this chapter. The Method
22 test shall be conducted while the
affected source is operating at the
representative performance conditions.
The duration of the Method 22 test shall
be 6 minutes. If visible emissions are
observed during any Method 22 visible
emissions test, the owner or operator

must:
* * * * *

[FR Doc. 02—30844 Filed 12—5-02; 8:45 am)]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-2002-0237; FRL-7274-8]

Cyromazine; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
tolerance for residues of cyromazine in
or on bean, dry at 3.0 parts per million
(ppm). The Interregional Research
Project Number 4 (IR-4), requested this
tolerance under the Federal Food, Drug,
and Cosmetic Act (FFDCA), as amended
by the Food Quality Protection Act
(FQPA) of 1996.

DATES: This regulation is effective
December 6, 2002. Objections and
requests for hearings, identified by
docket ID number OPP-2002-0237,
must be received on or before February
4, 2003.

ADDRESSES: Written objections and
hearing requests may be submitted
electronically, by mail, or through hand
delivery/courier. Follow the detailed
instructions as provided in Unit VI. of
the SUPPLEMENTARY INFORMATION.

FOR FURTHER INFORMATION CONTACT:
Sidney Jackson, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave., NW.,Washington,
DC 20460-0001; telephone number:
(703) 305—7610; e-mail address:
jackson.sidney@epa.gov@epa.gov.

SUPPLEMENTARY INFORMATION:
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I. General Information

A. Does this Action Apply to Me?

You may be affected by this action if
you are an agricultural producer, food
manufacturer, or pesticide
manufacturer. Potentially affected
categories and entities may include, but
are not limited to:

e Industry (NAICS 111, 112, 311,
32532), e.g., Crop production, Animal
production, Food manufacturing, and
Pesticide manufacturing.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. If you have any
questions regarding the applicability of
this action to a particular entity, consult
the person listed under FOR FURTHER
INFORMATION CONTACT.

B. How Can I Get Copies of this
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under docket identification (ID) number
OPP-2002-0237. The official public
docket consists of the documents
specifically referenced in this action,
any public comments received, and
other information related to this action.
Although a part of the official docket,
the public docket does not include
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. The official public
docket is the collection of materials that
is available for public viewing at the
Public Information and Records
Integrity Branch (PIRIB), Rm. 119,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA. This docket
facility is open from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The docket telephone number
is (703) 305-5805.

2. Electronic access. You may access
this Federal Register document
electronically through the EPA Internet

under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/. A
frequently updated electronic version of
40 CFR part 180 is available at http://
www.access.gpo.gov/nara/cfr/

cfrhtml_00/Title_40/40cfr180_00.html, a

beta site currently under development.
To access the OPPTS Harmonized
Guidelines referenced in this document,
go directly to the guidelines at http://
www.epa.gov/opptsfrs/home/
guidelin.htm.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “search,”
then key in the appropriate docket ID
number.

II. Background and Statutory Findings

In the Federal Register of July 17,
2002 (67 FR 4697) (FRL-7185-6), EPA
issued a notice pursuant to section 408
of the FFDCA, 21 U.S.C. 3464, as
amended by FQPA (Public Law 104—
170), announcing the filing of a
pesticide petition (PP 0E6219) by IR-4.
The notice included a summary of the
petition prepared by Novartis Crop
Protection Inc., Greensboro, NC 27419,
the registrant. There were no comments
received in response to the notice of
filing.

The petition requested that 40 CFR
180.414 be amended by establishing a
tolerance for residues of the insecticide
cyromazine, (N-cyclopropyl-1,3,5-
triazine-2,4,6-triamine), in or on dry
bean (except cowpea) at 3.0 ppm.

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) of the FFDCA
defines “safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is

reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of the FFDCA requires EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance and to “ensure
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to the
pesticide chemical residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 of the
FFDCA and a complete description of
the risk assessment process, see the final
rule on Bifenthrin Pesticide Tolerances
(62 FR 62961, November 26, 1997)
(FRL-5754-7).

III. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D)
of the FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action. EPA has sufficient data to assess
the hazards of and to make a
determination on aggregate exposure,
consistent with section 408(b)(2) of the
FFDCA, for a tolerance for residues of
cyromazine on dry bean at 0.3 ppm.
EPA’s assessment of exposures and risks
associated with establishing the
tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered their
validity, completeness, and reliability as
well as the relationship of the results of
the studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by cyromazine are
discussed in Table 1 of this unit as well
as the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the
toxicity studies reviewed.

TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER TOXICITY

Guideline No.

Study Type

Results

870.3100

90-Day oral toxicity ro-
dents—rat

changes in males

NOAEL = 3.0 (milligram/kilogram/day (mg/kg/day)
LOAEL = 30 mg/kg/day based on alteration in the liver weight
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TABLE 1.—SUBCHRONIC, CHRONIC, AND OTHER ToxicITyY—Continued

Guideline No. Study Type Results
870.3150 90-Day oral toxicity—dog NOAEL = 7.5 mg/kg/day
LOAEL = 25 mg/kg/day based on alteration in liver weight in
males
870.3200 21-Day dermal toxicity NOAEL = > 2,010 mg/kg/day
LOAEL = > 2,010 mg/kg/day. No dermal irritation was noted.
No treatment related systemic toxicity was noted.
870.3700 Developmental toxicity in ro- | Maternal NOAEL = 100 mg/kg/day
dents—rat LOAEL = 300 mg/kg/day based on clinical signs (red or clear
nasal discharge) and decrease body weights
Developmental NOAEL = 300 mg/kg/day
LOAEL = 600 mg/kg/day highest dose tested (HDT) based on
increased incidence of minor skeletal variations
870.3700 Developmental toxicity in Maternal NOAEL = 10 mg/kg/day
non-rodents—rabbit LOAEL = 30 mg/kg/day based on reduced body weight
Developmental NOAEL = > 60 mg/kg/day (HDT)
LOAEL was not established
870.3800 2—Generation reproduction— | Parental/Systemic NOAEL = 50 mg/kg/day
rat LOAEL = 150 mg/kg/day based on based on decreased body
weights that were associated with decreased food efficiency
Reproductive NOAEL = > 150 mg/kg/day
LOAEL = Not determined. No effects were noted on reproduc-
tive parameters at HDT
Offspring NOAEL = 50 mg/kg/day
LOAEL = 150 mg/kg/day based on based on decreased body
weights at birth and through weaning
870.4100 Chronic oral toxicity—dogs NOAEL = 7.5 mg/kg/day
LOAEL = 75.0 mg/kg/day based on alteration in the
hematological parameters (hemoglobin and hermatocrit)
870.4300 Combined chronic/carcino- NOAEL = 0.75 mg/kg/day
genicity—rats LOAEL = 7.5 mg/kg/day based on based on decreased body
weight
There is no evidence of carcinogenicity.
870.4200 Carcinogenicity—mice NOAEL = 7.5 mg/kg/day
LOAEL = 50.0 mg/kg/day based on decreased body weight
There is no evidence of carcinogenicity
Mammalian chromosomal Negative for mutagenicity in Chinese hamster study
aberration
870.5100 Mutagenic—point mutation Negative results for point mutations in TA1537, TA98, TA100,
Salmonella typhimurium with and without activation
870.5450 Mutagenic—dominant le- Negative mutagen
thal—mouse

B. Toxicological Endpoints

The dose at which no adverse effects

of the human population as well as
other unknowns. An UF of 100 is

chronic Population Adjusted Dose
(aPAD or cPAD) is a modification of the

are observed (the NOAEL) from the
toxicology study identified as
appropriate for use in risk assessment is
used to estimate the toxicological level
of concern (LOC). However, the lowest
dose at which adverse effects of concern
are identified (the LOAEL) is sometimes
used for risk assessment if no NOAEL
was achieved in the toxicology study
selected. An uncertainty factor (UF) is
applied to reflect uncertainties inherent
in the extrapolation from laboratory
animal data to humans and in the
variations in sensitivity among members

routinely used, 10X to account for
interspecies differences and 10X for
intra species differences.

For dietary risk assessment (other
than cancer) the Agency uses the UF to
calculate an acute or chronic reference
dose (acute RID or chronic RfD) where
the RfD is equal to the NOAEL divided
by the appropriate UF (RfD = NOAEL/
UF). Where an additional safety factor
(SF) is retained due to concerns unique
to the FQPA, this additional factor is
applied to the RfD by dividing the RfD
by such additional factor. The acute or

RfD to accommodate this type of FQPA
SF.

For non-dietary risk assessments
(other than cancer) the UF is used to
determine the LOC. For example, when
100 is the appropriate UF (10X to
account for interspecies differences and
10X for intraspecies differences) the
LOC is 100. To estimate risk, a ratio of
the NOAEL to exposures (margin of
exposure (MOE) = NOAEL/exposure) is
calculated and compared to the LOC.

The linear default risk methodology
(Q*) is the primary method currently
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used by the Agency to quantify
carcinogenic risk. The Q* approach
assumes that any amount of exposure
will lead to some degree of cancer risk.
A Q* is calculated and used to estimate
risk which represents a probability of
occurrence of additional cancer cases
(e.g., risk is expressed as 1 x 106 or one
in a million). Under certain specific

circumstances, MOE calculations will
be used for the carcinogenic risk
assessment. In this non-linear approach,
a “point of departure” is identified
below which carcinogenic effects are

not expected. The point of departure is
typically a NOAEL based on an

endpoint related to cancer effects
though it may be a different value

derived from the dose response curve.
To estimate risk, a ratio of the point of
departure to exposure (MOEcancer = point
of departure/exposures) is calculated. A
summary of the toxicological endpoints
for cyromazine used for human risk
assessment is shown in Table 2 of this
unit:

TABLE 2.—SUMMARY OF TOXICOLOGICAL DOSE AND ENDPOINTS FOR CYROMAZINE FOR USE IN HUMAN RISK ASSESSMENT

Exposure Scenario

Dose Used in Risk Assess-
ment, UF

FQPA SF* and Level of
Concern for Risk Assess-

Study and Toxicological Effects

All populations

UF =100
Chronic RfD = 0.075 mg/kg/
day

cPAD = chronic RfD/FQPA
SF = 0.075 mg/kg/day

ment
Acute dietary Not Applicable (NA) NA An appropriate end point attributable to a single
General population including dose (exposure) was not observed in oral tox-
infants and children icity studies.
Chronic dietary NOAEL = 7.5 mg/kg/day FQPA SF = 1x 6-Month Feeding—dog

LOAEL = 75 mg/kg/day based on alterations in
hematological parameters [hematocrit, and he-
moglobin (males)], body weight and body
weight gain decreases and increase in several
organ weights

Incidental oral
Short-term (1 to 30 days)
(Residential)

NOAEL = 10

LOC for MOE = 100
(Residential)

Developmental toxicity—rabbit study.
LOAEL = 30 mg/kg/day based on decreases in
body weight gain and food consumption.

Incidental Oral

NOAEL = 7.5 mg/kg/day

LOC for MOE = 100

6-Month feeding—dog

(Residential)

Intermediate-term (1 to 6 (Residential) LOAEL = 75 mg/kg/day based on alterations in

months) hematological parameters [hematocrit, and body

(Residential) weight gain decreases and increase in several
organ weights].

Dermal (any time period) NA NA Dermal risk assessments were not performed

since no hazard was identified via dermal expo-
sure; there are no concerns for pre-/post-natal
toxicity and dermal exposure is not expected
since there are no registered residential uses.

Short-term inhalation (1 to
30 days)
(Residential)

Oral NOAEL= 10 mg/kg/day
(inhalation absorption rate =
100%)

LOC for MOE = 100
(Residential)

Developmental toxicity—rabbit study
LOAEL = 30 mg/kg/day based on decreases in
body weight gain and food consumption

Intermediate-term inhalation
(1 to 6 months)
(Residential)

Oral study NOAEL = 7.5
mg/kg/day

(inhalation absorption rate =
100%)

LOC for MOE = 100
(Residential)

6-Month feeding—dog study

LOAEL = 75.0 mg/kg/day based on alterations in
hematological parameters [hematocrit, and he-
moglobin (males)], body weight and body
weight gain decreases and increase in several
organ weights.

Long-term inhalation (>6

Oral study NOAEL= 7.5 mg/

LOC for MOE = 100

6-Month feeding—dog study

months) kg/day (Residential) LOAEL = 75.0 mg/kg/day based on alterations in
(Residential) (inhalation absorption rate = hematological parameters [hematocrit, and he-
100%) moglobin (males)], body weight and body
weight gain decreases and increase in several

organ weights.
Cancer NA NA Based on weight-of-the-evidence, classified in

Category E “no evidence of carcinogenicity in
humans”

* The reference to the Food Quality Protection Act Safety Factor (FQPA SF) refers to any additional SF retained due to concerns unique to the

FQPA.

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. Tolerances have been
established (40 CFR 180.414) for the
residues of cyromazine, in or on a
variety of raw agricultural commodities.

There are currently tolerances for

cyromazine use on a number of food
crops including cucurbits, leafy
vegatables, onions, lima beans, pepper,
potato, and tomato. Tolerances exist as
well for livestock commodities.

Cyromazine is generally used on
terrestrial crops as a foliar spray
throughout the growing season,
although for onions it is used as a seed
treatment and for poultry it is used as
a feed-through to control flies breeding
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in poultry waste. There are no existing
or pending residential uses of
cyromazine. Risk assessments were
conducted by EPA to assess dietary
exposures from cyromazine in food as
follows:

i. Acute exposure. Acute dietary risk
assessments are performed for a food-
use pesticide if a toxicological study has
indicated the possibility of an effect of
concern occurring as a result of a one
day or single exposure. An endpoint
was not identified for acute dietary
exposure and risk assessment because
no effects were observed in oral toxicity
studies including developmental
toxicity studies in rats or rabbits that
could be attributable to a single dose
(exposure). Therefore, an acute dietary
exposure assessment was not
performed.

ii. Chronic exposure. In conducting
this chronic dietary risk assessment the
Dietary Exposure Evaluation Model
(DEEM™) analysis evaluated the
individual food consumption as
reported by respondents in the United
States Department of Agriculture
(USDA) 1989-1992 nationwide
Continuing Surveys of Food Intake by
Individuals (CSFII) and accumulated
exposure to the chemical for each
commodity. The following assumptions
were made for the chronic exposure
assessments: Chronic dietary exposure
estimates are based on tolerance level
residues for plant and poultry
commodities and on anticipated residue
estimates for ruminant commodities.
Dietary exposure estimates are also
factored by the estimated (weighted
average) usage of cyromazine, or
“percent crop treated”” (PCT) data.

iii. Cancer. Cyromazine is classified
into Group E (non-carcinogen) based on
carcinogenicity studies in rats and mice
following long-term dietary
administration. A quantified
carinogenic risk estimate is not
appropriate for cyromazine.

iv. Anticipated residue and PCT
information. Section 408(b)(2)(E) of the
FFDCA authorizes EPA to use available
data and information on the anticipated
residue levels of pesticide residues in
food and the actual levels of pesticide
chemicals that have been measured in
food. If EPA relies on such information,
EPA must require that data be provided
5 years after the tolerance is established,
modified, or left in effect, demonstrating
that the levels in food are not above the
levels anticipated. Following the initial
data submission, EPA is authorized to
require similar data on a time frame it
deems appropriate. As required by
section 408(b)(2)(E) of the FFDCA, EPA
will issue a data call-in for information
relating to anticipated residues to be

submitted no later than 5 years from the
date of issuance of this tolerance.

Section 408(b)(2)(F) of the FFDCA
states that the Agency may use data on
the actual percent of food treated for
assessing chronic dietary risk only if the
Agency can make the following
findings: Condition 1, that the data used
are reliable and provide a valid basis to
show what percentage of the food
derived from such crop is likely to
contain such pesticide residue;
Condition 2, that the exposure estimate
does not underestimate exposure for any
significant subpopulation group; and
Condition 3, if data are available on
pesticide use and food consumption in
a particular area, the exposure estimate
does not understate exposure for the
population in such area. In addition, the
Agency must provide for periodic
evaluation of any estimates used. To
provide for the periodic evaluation of
the estimate of PCT as required by
section 408(b)(2)(F) of the FFDCA, EPA
may require registrants to submit data
on PCT.

The Agency used PCT information as
follows.

Cantaloupe 0.3%; cucurbits 0.1%;
lettuce 2.6%; leafy vegetables, other
9.4%; celery 14.2%; spinach 6.0%;
onions 2.4%; pepper 5.3%; peppers,
bell 9.0%; tomatoes 5.8%; tomatoes,
fresh 22.2%; and watermelon 1.5%.

The Agency believes that the three
conditions listed in this unit have been
met. With respect to Condition 1, PCT
estimates are derived from Federal and
private market survey data, which are
reliable and have a valid basis. EPA uses
a weighted average PCT for chronic
dietary exposure estimates. This
weighted average PCT figure is derived
by averaging State-level data for a
period of up to 10 years, and weighting
for the more robust and recent data. A
weighted average of the PCT reasonably
represents a person’s dietary exposure
over a lifetime, and is unlikely to
underestimate exposure to an individual
because of the fact that pesticide use
patterns (both regionally and nationally)
tend to change continuously over time,
such that an individual is unlikely to be
exposed to more than the average PCT
over a lifetime. For acute dietary
exposure estimates, EPA uses an
estimated maximum PCT. The exposure
estimates resulting from this approach
reasonably represent the highest levels
to which an individual could be
exposed, and are unlikely to
underestimate an individual’s acute
dietary exposure. The Agency is
reasonably certain that the percentage of
the food treated is not likely to be an
underestimation. As to Conditions 2 and
3, regional consumption information

and consumption information for
significant subpopulations is taken into
account through EPA’s computer-based
model for evaluating the exposure of
significant subpopulations including
several regional groups. Use of this
consumption information in EPA’s risk
assessment process ensures that EPA’s
exposure estimate does not understate
exposure for any significant
subpopulation group and allows the
Agency to be reasonably certain that no
regional population is exposed to
residue levels higher than those
estimated by the Agency. Other than the
data available through national food
consumption surveys, EPA does not
have available information on the
regional consumption of food to which
cyromazine may be applied in a
particular area.

2. Dietary exposure from drinking
water. The Agency lacks sufficient
monitoring exposure data to complete a
comprehensive dietary exposure
analysis and risk assessment for
cyromazine in drinking water. Because
the Agency does not have
comprehensive monitoring data,
drinking water concentration estimates
are made by reliance on simulation or
modeling taking into account data on
the physical characteristics of
cyromazine.

The Agency uses the FQPA Index
Reservoir Screening Tool (FIRST) or the
Pesticide Root Zone Model/Exposure
Analysis Modeling System (PRZM/
EXAMS), to produce estimates of
pesticide concentrations in an index
reservoir. The SCI-GROW model is used
to predict pesticide concentrations in
shallow groundwater. For a screening-
level assessment for surface water EPA
will use FIRST (a tier 1 model) before
using PRZM/EXAMS (a tier 2 model).
The FIRST model is a subset of the
PRZM/EXAMS model that uses a
specific high-end runoff scenario for
pesticides. While both FIRST and
PRZM/EXAMS incorporate an index
reservoir environment, the PRZM/
EXAMS model includes a percent crop
area factor as an adjustment to account
for the maximum percent crop coverage
within a watershed or drainage basin.

None of these models include
consideration of the impact processing
(mixing, dilution, or treatment) of raw
water for distribution as drinking water
would likely have on the removal of
pesticides from the source water. The
primary use of these models by the
Agency at this stage is to provide a
screen for sorting out pesticides for
which it is highly unlikely that drinking
water concentrations would exceed
human health levels of concern.



72590

Federal Register/Vol. 67, No. 235/Friday, December 6, 2002 /Rules and Regulations

Since the models used are considered
to be screening tools in the risk
assessment process, the Agency does
not use estimated environmental
concentrations (EECs) from these
models to quantify drinking water
exposure and risk as a %RfD or %PAD.
Instead drinking water levels of
comparison (DWLOCs) are calculated
and used as a point of comparison
against the model estimates of a
pesticide’s concentration in water.
DWLOGCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food, and from
residential uses. Since DWLOCs address
total aggregate exposure to cyromazine
they are further discussed in the
aggregate risk sections in Unit E.

Based on the FIRST and SCI-GROW
models the EECs of cyromazine for
chronic exposures are estimated to be 16
parts per billion (ppb) for surface water
and 5.0 ppb for ground water.

3. From non-dietary exposure. The
term ‘‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Cyromazine is not registered for use
on any sites that would result in
residential exposure.

4. Cumulative exposure to substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of the FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information” concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.”

Cyromazine is a member of the
triazine class of chemicals. EPA
evaluated available scientific evidence
to determine whether a common
mechanism of toxicity exists among
certain triazine-containing pesticides.
Based on the available weight-of-
evidence, cyromazine can not be
grouped with other triazines based on a
common mechanism of toxicity. EPA
determined that only atrazine, simazine,
propazine, and their specified
degradants could be grouped based a
common mechanism of toxicity for
disruption of the hypothalamic-
pituitary-gonadal (HPG) axis. For
purposes of this tolerance action, EPA
has concluded that cyromazine does not
have a common mechanism of toxicity
with other triazine-containing
compounds. If additional data become
available to support its inclusion in a
common mechanism group, these data

will be considered. For information
regarding EPA’s efforts to determine
which chemicals have a common
mechanism of toxicity and to evaluate
the cumulative effects of such
chemicals, see the final rule for
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997).

D. Safety Factor for Infants and
Children

1. In general. Section 408 of the
FFDCA provides that EPA shall apply
an additional ten-fold margin of safety
for infants and children in the case of
threshold effects to account for pre-natal
and postnatal toxicity and the
completeness of the data base on
toxicity and exposure unless EPA
determines that a different margin of
safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans.

2. Pre-natal and post-natal sensitivity.
The developmental and reproductive
toxicity data from a pre-natal
developmental study in rats, a pre-natal
developmental study in rabbits, and a 2-
generation reproductive toxicity study
in rats, did not indicate increased
susceptibility of young rats on rabbits to
un urero and/or post-natal exposure.

3. Conclusion. There is a complete
toxicity data base for cyromazine and
exposure data are complete or are
estimated based on data that reasonably
accounts for potential exposures. EPA
determined that the 10x safety factor to
protect infants and children should be
reduced to 1x. The FQPA factor was
reduced based on reliable data
supporting the following weight-of-
evidence considerations:

i. There are no data deficiencies and
hence there are no residual
uncertainties for pre- and/or post-natal
exposure, and no additional traditional
SFs are needed with regard to the
completeness of the cyromazine toxicity
data base;

ii. There is no evidence of increased
susceptibility of rat or rabbit fetuses
following in utero exposure in the
developmental studies with cyromazine;

iii. There is no evidence of increased
susceptibility of young rats in the
reproduction study with cyromazine;
and

iv. There are also no residual
uncertainties identified in the exposure
data bases.

E. Aggregate Risks and Determination of
Safety

To estimate total aggregate exposure
to a pesticide from food, drinking water,
and residential uses, the Agency
calculates DWLOCs which are used as a
point of comparison against the model
estimates of a pesticide’s concentration
in water. DWLOC values are not
regulatory standards for drinking water.
DWLOCs are theoretical upper limits on
a pesticide’s concentration in drinking
water in light of total aggregate exposure
to a pesticide in food and residential
uses. In calculating a DWLOC, the
Agency determines how much of the
acceptable exposure (i.e., the PAD) is
available for exposure through drinking
water [e.g., allowable chronic water
exposure (mg/kg/day) = cPAD - (average
food + residential exposure)]. This
allowable exposure through drinking
water is used to calculate a DWLOC.

A DWLOC will vary depending on the
toxic endpoint, drinking water
consumption, and body weights. Default
body weights and consumption values
as used by the USEPA Office of Water
are used to calculate DWLOCs: 2 liter
(L)/70 kg (adult male), 2L/60 kg (adult
female), and 1L/10 kg (child). Default
body weights and drinking water
consumption values vary on an
individual basis. This variation will be
taken into account in more refined
screening-level and quantitative
drinking water exposure assessments.
Different populations will have different
DWLOCs. Generally, a DWLOC is
calculated for each type of risk
assessment used: Acute, short-term,
intermediate-term, chronic, and cancer.

When EECs for surface water and
groundwater are less than the calculated
DWLOCs, OPP concludes with
reasonable certainty that exposures to
the pesticide in drinking water (when
considered along with other sources of
exposure for which OPP has reliable
data) would not result in unacceptable
levels of aggregate human health risk at
this time. Because OPP considers the
aggregate risk resulting from multiple
exposure pathways associated with a
pesticide’s uses, levels of comparison in
drinking water may vary as those uses
change. If new uses are added in the
future, OPP will reassess the potential
impacts of residues of the pesticide in
drinking water as a part of the aggregate
risk assessment process.

1. Acute risk. There were no
toxicological effects attributable to a
single exposure (dose) observed in the
oral toxicity studies. A dose and an
endpoint for an acute RfD was not
selected. Therefore, acute risk from
exposure to cyromazine is not expected.
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2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded
that exposure to cyromazine from food
will utilize 2.0% of the cPAD for both
males and females of the U.S.
population, and 4.0% of the cPAD for
children 1-6 years old, subpopulation at

greatest exposure. There are no
residential uses for cyromazine that
result in chronic residential exposure to
cyromazine. Based the use pattern,
chronic residential exposure to residues
of cyromazine is not expected. In
addition, there is potential for chronic
dietary exposure to cyromazine in

drinking water. After calculating
DWLOCs and comparing them to the
EECs for surface and ground water, EPA
does not expect the aggregate exposure
to exceed 100% of the cPAD, as shown
in Table 3 of this unit:

TABLE 3.—AGGREGATE RISK ASSESSMENT FOR CHRONIC (NON-CANCER) EXPOSURE TO CYROMAZINE

Population Subgroup cPAD mg/kg/day %cPAD (Food) Stgféalée(r\)lzg;er G?Egd(g/ggger Chron(igpl?)\)NLOC
Males 0.075 2.0 16 5 2,550
Female 0.075 2.0 16 5 2,200
Children 0.075 4.0 16 5 700

3. Short-term risk. Short-term
aggregate exposure takes into account
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level).

Cyromazine is not registered for use
on any sites that would result in
residential exposure. Therefore, the
aggregate risk is the sum of the risk from
food and water, which do not exceed
the Agency’s level of concern.

4. Aggregate cancer risk for U.S.
population. Cyromazine has been
classified as a chemical showing “no
evidence of carcinogenicity in humans.”
The Agency concludes that pesticidal
uses of cyromazine are not likely to pose
a carcinogenic risk to humans.

5. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, and to infants and children
from aggregate exposure to cyromazine
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Analytical methods, AG-408 and AG-
417, as listed in the Food and Drug
Administration’s Pesticide Analytical
Manual (PAM) II, are adequate for
tolerance enforce purposes.

B. International Residue Limits

There are currently no codex,
Canadian or Mexican limits for residues
of cyromazine on dry bean.

V. Conclusion

Therefore, the tolerance is established
for residues of cyromazine, (V-
cyclopropyl-1,3,5-triazine-2,4,6-
triamine), in or on dry bean (except
cowpea) at 3.0 ppm.

VI. Objections and Hearing Requests

Under section 408(g) of the FFDCA, as
amended by the FQPA, any person may

file an objection to any aspect of this
regulation and may also request a
hearing on those objections. The EPA
procedural regulations which govern the
submission of objections and requests
for hearings appear in 40 CFR part 178.
Although the procedures in those
regulations require some modification to
reflect the amendments made to the
FFDCA by the FQPA, EPA will continue
to use those procedures, with
appropriate adjustments, until the
necessary modifications can be made.
The new section 408(g) of the FFDCA
provides essentially the same process
for persons to “object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d) of the FFDCA, as was
provided in the old sections 408 and
409 of the FFDCA. However, the period
for filing objections is now 60 days,
rather than 30 days.

A. What Do I Need to Do to File an
Objection or Request a Hearing?

You must file your objection or
request a hearing on this regulation in
accordance with the instructions
provided in this unit and in 40 CFR part
178. To ensure proper receipt by EPA,
you must identify docket ID number
OPP-2002-0237 in the subject line on
the first page of your submission. All
requests must be in writing, and must be
mailed or delivered to the Hearing Clerk
on or before February 4, 2003.

1. Filing the request. Your objection
must specify the specific provisions in
the regulation that you object to, and the
grounds for the objections (40 CFR
178.25). If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). Information submitted in

connection with an objection or hearing
request may be claimed confidential by
marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the
information that does not contain CBI
must be submitted for inclusion in the
public record. Information not marked
confidential may be disclosed publicly
by EPA without prior notice.

Mail your written request to: Office of
the Hearing Clerk (1900C),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. You may also deliver
your request to the Office of the Hearing
Clerk in Rm.104, Crystal Mall #2, 1921
Jefferson Davis Hwy., Arlington, VA.
The Office of the Hearing Clerk is open
from 8 a.m. to 4 p.m., Monday through
Friday, excluding legal holidays. The
telephone number for the Office of the
Hearing Clerk is (703) 603—-0061.

2. Tolerance fee payment. If you file
an objection or request a hearing, you
must also pay the fee prescribed by 40
CFR 180.33(i) or request a waiver of that
fee pursuant to 40 CFR 180.33(m). You
must mail the fee to: EPA Headquarters
Accounting Operations Branch, Office
of Pesticide Programs, P.O. Box
360277M, Pittsburgh, PA 15251. Please
identify the fee submission by labeling
it “Tolerance Petition Fees.”

EPA is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding the
waiver of these fees, you may contact
James Tompkins by phone at (703) 305—
5697, by e-mail at
tompkins.jim@epa.gov, or by mailing a
request for information to Mr. Tompkins
at Registration Division (7505C), Office
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of Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

If you would like to request a waiver
of the tolerance objection fees, you must
mail your request for such a waiver to:
James Hollins, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

3. Copies for the Docket. In addition
to filing an objection or hearing request
with the Hearing Clerk as described in
Unit VL.A., you should also send a copy
of your request to the PIRIB for its
inclusion in the official record that is
described in Unit I.B.1. Mail your
copies, identified by docket ID number
OPP-2002-0237, to: Public Information
and Records Integrity Branch,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001. In person
or by courier, bring a copy to the
location of the PIRIB described in Unit
I.B.1. You may also send an electronic
copy of your request via e-mail to: opp-
docket@epa.gov. Please use an ASCII
file format and avoid the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 6.1/8.0 or
ASCII file format. Do not include any
CBI in your electronic copy. You may
also submit an electronic copy of your
request at many Federal Depository
Libraries.

B. When Will the Agency Grant a
Request for a Hearing?

A request for a hearing will be granted
if the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).

VII. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under section 408(d) of the FFDCA in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive

Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). Because this rule has
been exempted from review under
Executive Order 12866 due to its lack of
significance, this rule is not subject to
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001). This final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Public
Law 104—4). Nor does it require any
special considerations under Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994); or OMB review or any Agency
action under Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).
This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104—113, section
12(d) (15 U.S.C. 272 note). Since
tolerances and exemptions that are
established on the basis of a petition
under section 408(d) of the FFDCA,
such as the tolerance in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply. In
addition, the Agency has determined
that this action will not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999). Executive Order 13132 requires
EPA to develop an accountable process
to ensure “‘meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications.” ‘“Policies
that have federalism implications” is
defined in the Executive order to
include regulations that have
‘“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the

distribution of power and
responsibilities among the various
levels of government.” This final rule
directly regulates growers, food
processors, food handlers, and food
retailers, not States. This action does not
alter the relationships or distribution of
power and responsibilities established
by Congress in the preemption
provisions of section 408(n)(4) of the
FFDCA. For these same reasons, the
Agency has determined that this rule
does not have any ‘““tribal implications”
as described in Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
67249, November 6, 2000). Executive
Order 13175, requires EPA to develop
an accountable process to ensure
“meaningful and timely input by tribal
officials in the development of
regulatory policies that have tribal
implications.” “Policies that have tribal
implications” is defined in the
Executive order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
Government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian tribes.”” This
rule will not have substantial direct
effects on tribal governments, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

VIII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this final
rule in the Federal Register. This final
rule is not a “major rule’” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
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and pests, Reporting and recordkeeping
requirements.

Dated: November 15, 2002.
Peter Caulkins,
Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a) and
371.

2. Section 180.414 is amended by
alphabetically adding a commodity to
the table in paragraph (a)(1) to read as
follows:

§180.414 Cyromazine, tolerances for
residues.

(a) * * *

(1) * * *

; Parts per
Commodity million
Bean, dry, except cowpea ........ 3.0
* * * * *

* * * * *

[FR Doc. 02—-30839 Filed 12-5-02; 8:45 am]
BILLING CODE 6560-50-S

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 64
[Docket No. FEMA—7797]

Suspension of Community Eligibility

AGENCY: Federal Emergency
Management Agency, FEMA.
ACTION: Final rule.

SUMMARY: This rule identifies
communities, where the sale of flood
insurance has been authorized under
the National Flood Insurance Program
(NFIP), that are suspended on the
effective dates listed within this rule
because of noncompliance with the
floodplain management requirements of
the program. If the Federal Emergency
Management Agency (FEMA) receives
documentation that the community has
adopted the required floodplain
management measures prior to the
effective suspension date given in this
rule, the suspension will be withdrawn
by publication in the Federal Register.
EFFECTIVE DATES: The effective date of
each community’s suspension is the
third date (“Susp.”) listed in the third
column of the following tables.

ADDRESSES: If you wish to determine
whether a particular community was
suspended on the suspension date,
contact the appropriate FEMA Regional
Office or the NFIP servicing contractor.
FOR FURTHER INFORMATION CONTACT:
Edward Pasterick, Division Director,
Risk Communication Division, Federal
Insurance and Mitigation Administrator,
500 C Street, SW.; Room 411,
Washington, DC 20472, (202) 646—3098.
SUPPLEMENTARY INFORMATION: The NFIP
enables property owners to purchase
flood insurance which is generally not
otherwise available. In return,
communities agree to adopt and
administer local floodplain management
aimed at protecting lives and new
construction from future flooding.
Section 1315 of the National Flood
Insurance Act of 1968, as amended, 42
U.S.C. 4022, prohibits flood insurance
coverage as authorized under the
National Flood Insurance Program, 42
U.S.C. 4001 et seq.; unless an
appropriate public body adopts
adequate floodplain management
measures with effective enforcement
measures. The communities listed in
this document no longer meet that
statutory requirement for compliance
with program regulations, 44 CFR part
59 et seq. Accordingly, the communities
will be suspended on the effective date
in the third column. As of that date,
flood insurance will no longer be
available in the community. However,
some of these communities may adopt
and submit the required documentation
of legally enforceable floodplain
management measures after this rule is
published but prior to the actual
suspension date. These communities
will not be suspended and will continue
their eligibility for the sale of insurance.
A notice withdrawing the suspension of
the communities will be published in
the Federal Register.

In addition, the Federal Emergency
Management Agency has identified the
special flood hazard areas in these
communities by publishing a Flood
Insurance Rate Map (FIRM). The date of
the FIRM if one has been published, is
indicated in the fourth column of the
table. No direct Federal financial
assistance (except assistance pursuant to
the Robert T. Stafford Disaster Relief
and Emergency Assistance Act not in
connection with a flood) may legally be
provided for construction or acquisition
of buildings in the identified special
flood hazard area of communities not
participating in the NFIP and identified
for more than a year, on the Federal
Emergency Management Agency’s
initial flood insurance map of the
community as having flood-prone areas

(section 202(a) of the Flood Disaster
Protection Act of 1973, 42 U.S.C.
4106(a), as amended). This prohibition
against certain types of Federal
assistance becomes effective for the
communities listed on the date shown
in the last column. The Administrator
finds that notice and public comment
under 5 U.S.C. 553(b) are impracticable
and unnecessary because communities
listed in this final rule have been
adequately notified.

Each community receives a 6-month,
90-day, and 30-day notification
addressed to the Chief Executive Officer
that the community will be suspended
unless the required floodplain
management measures are met prior to
the effective suspension date. Since
these notifications have been made, this
final rule may take effect within less
than 30 days.

National Environmental Policy Act.
This rule is categorically excluded from
the requirements of 44 CFR Part 10,
Environmental Considerations. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act. The
Administrator has determined that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
the National Flood Insurance Act of
1968, as amended, 42 U.S.C. 4022,
prohibits flood insurance coverage
unless an appropriate public body
adopts adequate floodplain management
measures with effective enforcement
measures. The communities listed no
longer comply with the statutory
requirements, and after the effective
date, flood insurance will no longer be
available in the communities unless
they take remedial action.

Regulatory Classification. This final
rule is not a significant regulatory action
under the criteria of section 3(f) of
Executive Order 12866 of September 30,
1993, Regulatory Planning and Review,
58 FR 51735.

Paperwork Reduction Act. This rule
does not involve any collection of
information for purposes of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

Executive Order 12612, Federalism.
This rule involves no policies that have
federalism implications under Executive
Order 12612, Federalism, October 26,
1987, 3 CFR, 1987 Comp.; p. 252.

Executive Order 12778, Civil Justice
Reform. This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778, October 25, 1991, 56 FR
55195, 3 CFR, 1991 Comp.; p. 309.

List of Subjects in 44 CFR Part 64
Flood insurance, Floodplains.
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Accordingly, 44 CFR part 64 is
amended as follows:

PART 64—[AMENDED]

1. The authority citation for Part 64
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;

§64.6

Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp.; p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp.; p. 376.

[Amended]

2. The tables published under the
authority of § 64.6 are amended as
follows:

Date certain
Federal assist-
. Community Effective date authorization/cancellation of | Current effective | ance no longer
State and location No. sale of flood insurance in community map date available in spe-
cial flood hazard
areas
Region IlI
Pennsylvania:
Bullskin, Township of, Fayette County .. 421622 | Mar. 23, 1976, Emerg.; April 16, 1991, Reg. | 12/6/02 ............. 12/6/02.
December 6, 2002, Susp.
Everson, Borough of, Fayette County ... 420462 | July 2, 1975, Emerg.; August 1, 1979, Reg. | ...... do e, Do.
December 6, 2002, Susp.
Hempfield, Township of, Westmoreland 420878 | April 16, 1973, Emerg.; September 29, | ...... do e, Do.
County. 1978, Reg. December 6, 2002, Susp.
Mount Pleasant, Township of, West- 420888 | Sept. 26, 1973, Emerg.; July 18, 1977, | ...... do e, Do.
moreland County. Reg. December 6, 2002, Susp.
Scottsdale, Borough of, Westmoreland 420896 | Jan. 26, 1973, Emerg.; November 18, 1981, | ...... do e, Do.
County. Reg. December 6, 2002, Susp.
Upper Tyrone, Township of, Fayette 420467 | June 6, 1973, Emerg.; March 15, 1979, | ...... do e, Do.
County. Reg. December 6, 2002, Susp.
Region V
Indiana: Hamilton, Town of, DeKalb and 180248 | Nov. 20, 1975, Emerg.; August 19, 1986, | ...... do e, Do.
Steuben Counties. Reg. December 6, 2002, Susp.
Region VIII
Wyoming:
Dubois, Town of, Fremont County ........ 560018 | May 9, 1997, Emerg.; November 1, 1998, | ...... do e Do.
Reg. December 6, 2002, Susp.
Fremont County, Unincorporated Areas 560080 | July 8, 1975, Emerg.; February 1, 1979, | ...... do e Do.
Reg. December 6, 2002, Susp.
Region Il
New Jersey:
Florham Park, Borough of, Morris 340342 | July 21, 1972, Emerg.; September 14, | 12/20/02 ........... 12/20/02.
County. 1979, Reg. December 20, 2002, Susp.
Rahway, City of, Union County ............. 345314 | June 30, 1970, Emerg.; December 17, | ...... (o [o TR Do.
1971, Reg. December 20, 2002, Susp.
New York: Campbell, Town of, Steuben 360768 | April 19, 1973, Emerg.; September 17, | ...... do .o Do.
County. 1980, Reg. December 20, 2002, Susp.
Region Il
West Virginia:
Buckhannon, City of, Upshur County .... 540199 | July 8, 1975, Emerg.; September 4, 1986, | ...... do .. Do.
Reg. December 20, 2002, Susp.
Region V
Elgin, City of, Cook and Kane Counties 170087 | May 29, 1975, Emerg.; March 1, 1982, | ...... do e Do.
Reg. December 20, 2002, Susp.
South Elgin, Village of, Kane County .... 170332 | June 13, 1975, Emerg.; July 16, 1981, Reg. | ...... do e Do.
December 20, 2002, Susp.
Region IX
California:
Davis, City of, Yolo County .................. 060424 | July 31, 1979, Emerg.; November 15, 1979, | ...... do e, Do.
Reg. December 20, 2002, Susp.
Yolo County, Unincorporated Areas ...... 060423 | Mar. 16, 1973, Emerg.; December 16, | ...... do e, Do.
1980, Reg. December 20, 2002, Susp.

Code for reading third column: Emerg.—Emergency; Reg.—Regular; Susp.—Suspension.
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Dated: December 2, 2002.
Anthony S. Lowe,

Administrator, Federal Insurance and
Mitigation Administration.

[FR Doc. 02-30911 Filed 12-5-02; 8:45 am]
BILLING CODE 6718-05-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 020814193-2282-02; 1.D.
070102C]

RIN 0648-AQ05

Fisheries of the Exclusive Economic
Zone Off Alaska; Extend the Interim
Groundfish Observer Program
Through December 31, 2007, and
Amend Regulations for the North
Pacific Groundfish Observer Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
extend the applicability date of the
existing regulations for the interim
North Pacific Groundfish Observer
Program (Observer Program), which
otherwise expire December 31, 2002,
through 2007. This final rule also
amends regulations governing the
Observer Program. These changes clarify
and improve observer certification and
decertification processes; change the
duties and responsibilities of observers
and observer providers to eliminate
ambiguities and strengthen the
regulations; and grant NMFS the
authority to place NMFS staff and other
qualified persons aboard vessels and at
shoreside or floating stationary plants to
increase NMFS’ ability to interact
effectively with observers, fishermen,
and processing plant employees. These
parts of the action are necessary to
improve Observer Program support of
the management objectives of the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area and the
Fishery Management Plan for
Groundfish of the Gulf of Alaska (FMPs)
for those industry sectors already
subject to such requirements. The
intended effect is better managed fishery
resources that result in the effective
conservation of marine resources and
habitat.

DATES: Amendments to § 679.50 are
effective December 31, 2002.

Amendments to §§679.2, 679.79(a)(3),
and 679.43(e) are effective January 1,
2003.

ADDRESSES: Copies of the
Environmental Assessment/Regulatory
Impact Review/Final Regulatory
Flexibility Analysis (EA/RIR/FRFA)
prepared for this action may be obtained
by contacting the Alaska Region, NMFS,
P.O. Box 21668, Juneau, AK 99802,
Attn: Lori Durall. Send comments on
information collection requirements to
NMTFS and to OMB, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, DC 20503 (Attn: NOAA
Desk Officer).

FOR FURTHER INFORMATION CONTACT: Sue
Salveson, 907-586-7228; or
sue.salveson@noaa.gov.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fisheries in the
exclusive economic zone off Alaska
under the FMPs. The North Pacific
Fishery Management Council (Council)
prepared the FMPs under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), 16 U.S.C.
1801, et seq. Regulations governing U.S.
fisheries and implementing the FMPs
appear at 50 CFR parts 600 and 679.

Background

Groundfish fisheries in waters of the
Gulf of Alaska (GOA) and Bering Sea
and Aleutian Islands management area
(BSAI) are managed under quotas set
annually for groundfish species and for
several other species that the groundfish
fishery is prohibited from retaining.
These quotas may be apportioned
among areas, seasons, gear types,
processor and catcher vessel sectors,
cooperatives, and individual fishermen.
Both retained and discarded catch are
credited against these annual quotas,
which generally are based on stock
assessments generated principally by
NMFS and on recommendations from
the North Pacific Fishery Management
Council (Council). NMFS’ Alaska
Region is responsible for monitoring the
progress of fisheries toward attainment
of those quotas and allocations thereof
and for closing the fisheries when
quotas are reached. Stock assessments,
quota monitoring, and management
require collection of data from the
fishery to account for all groundfish and
prohibited species catch, including the
portion of the catch that is discarded.
North Pacific groundfish observers
aboard vessels and at shoreside or
floating stationary processors collect the
data necessary for these purposes.

Observer requirements have been in
place in Alaska since the mid—1970s,

when the Fishery Conservation and
Management Act (later re-named the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act)) was
implemented and monitoring and
phasing out foreign groundfish fisheries
in the U.S. Exclusive Economic Zone
(EEZ) was a priority. Because these
foreign fisheries ended by 1991, the
Observer Program infrastructure was
changed to provide observer coverage
for domestic vessels and shoreside
processing plants participating in the
Alaskan groundfish fisheries. A
domestic Observer Program was
developed by NMFS in consultation
with the Council and implemented
through Amendment 18 to the GOA
FMP and Amendment 13 to the BSAI
FMP (54 FR 50386, December 6, 1989,
and 55 FR 4839, February 12, 1990). The
Observer Program established observer
coverage requirements that have
remained generally unchanged through
2002.

High quality observer data are a
cornerstone of Alaska groundfish
fisheries management. Numerous
changes to the Observer Program have
been implemented to promote
continued collection of quality data.
These changes have ranged from
relatively minor adjustments to the
Program to changes that would address
fundamental concerns. Minor
adjustments, for example, may address
logistic or data acquisition concerns.
Changes that would address
fundamental concerns, however, may
address issues of data quality, the
distribution of costs for observer
coverage, and accountability of observer
providers and observers for maintaining
specified performance standards.
Several attempts for long term
restructuring of the Observer Program to
address these fundamental issues have
failed. One attempt to rectify these
failures has been the Council’s
recommendation for establishment of an
interim Observer Program in
anticipation of developing a long term
restructuring plan. The existing observer
Program expires at the end of 2002.

At its April 2002 meeting, the Council
recommended an extension of the
interim Observer Program through 2007,
as well as changes to the program to
address several legal concerns, to clarify
responsibilities of observers and
observer providers and to authorize
placement of NMFS staff aboard vessels
or at shoreside or floating processors to
support observer functions. As in past
years, the Council’s recommended
action is intended to allow additional
time for the development and analysis
of alternatives that would address
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numerous issues facing the Observer
Program, including ways to improve the
quality of data collected by observers
and to redistribute costs for observer
coverage. The Council intends to select
and implement a preferred alternative to
address those issues and concerns by
January 1, 2008. The Council’s
recommended action would also
improve regulations governing observer
and observer provider responsibilities
through modifications and additions to
existing observer and observer provider
duties and obligations. This action
would further increase the ability of
NMFS to interact effectively with
observers, fishermen, and processing
plant employees by authorizing NMFS
to place NMFS staff and authorized
individuals aboard groundfish and
halibut vessels and at shoreside and
stationary floating processors that
require observer coverage.

The objective of these actions is to
ensure that the Observer Program will
continue to perform and improve its
critical scientific, conservation, and
management functions. As noted above,
data provided by the Observer Program
are, collectively, a critical element in
the conservation and management of
groundfish, other living marine
resources, and their habitat. These data
contribute to the current level of
confidence in the management of
federally managed fisheries in Alaska.
Accurate catch accounting results in
prosecution of fisheries at harvest levels
that better approach actual allocations
without exceeding them, thereby
maintaining resource management
objectives and avoiding, to the extent
practicable, losses of revenue from
potential misallocations resulting from
the underharvest of total allowable
catch (TAC). In recent years, the
reliance on observer data for individual
vessel accounting has been of particular
importance in the management of the
Western Alaska Community
Development Quota (CDQ) program and
American Fisheries Act (AFA) fisheries.

Because of the critical uses of
observer data, extending the Observer
Program beyond 2002 is essential.
Improvements to the Observer Program
are necessary to address both perceived
and actual sources of data quality
problems. In the absence of observer
data or of some equivalent alternative
source of fishery data, NMFS cannot
fulfill its conservation and management
obligations, as prescribed under the
Magnuson-Stevens Act and other law.

On September 16, 2002, a proposed
rule to extend the Observer Program
through December 31, 2007, with
modifications, was published in the
Federal Register for a 30—day public

review and comment period that ended
October 11, 2002. Four letters of
comments were received during the
comment period that cumulatively
contained 40 unique comments on the
proposed rule. These comments and
NMFS'’ responses are summarized under
Response to Comments. The proposed
rule discusses the history of the
Observer Program, describes various
attempts to modify its infrastructure to
address long term concerns about data
quality and accountability, and details
descriptions of and justification for the
changes to the Observer Program that
are implemented under this action.
These changes are summarized below.

Initial Permitting or Certification
Determination. This final rule
establishes an application procedure for
both observers and observer providers
and creates a mechanism for an official,
or board of officials, appointed by the
Regional Administrator, Alaska Region,
NMFS (Regional Administrator), to
review applications, determine who
meets the certification or permitting
criteria, and issue the appropriate
certification or permit.

The denial of an observer certification
or observer provider permit will be
appealable. The Alaska Region’s Office
of Administrative Appeals (OAA) will
review denials for both observers and
observer providers upon request. Each
decision from the OAA will be referred
to the Regional Administrator. If the
Regional Administrator does not act to
overturn the OAA decision within 30
days, the OAA decision becomes the
final agency action. Final agency action
can be further appealed to the U.S.
District Court. The specific processes for
appeals of a denial of an observer
provider permit or an observer
certification are summarized below (See
Observer Provider Permit Application
and Observer Certification Process).

Permit vs. Certification for Observer
Providers. This final rule changes the
nomenclature for observer provider
licensing that will result in the
providers being “permitted,” rather than
“certified,” to provide observer services
to industry. Just as commercial fishing
is authorized by a permit, observer
providers will receive a permit from the
agency, clarifying the role of observer
providers in the structure of NMFS
fishery regulations. Whereas a
certification grants permission to the
holder to perform tasks with some
minimum required training, a permit is
more business-oriented, granting
permission to perform activities that do
not require training by the agency.

Observer Provider Permit Application
Requirements. Under the final rule, new
persons wishing to provide observer

services in Alaska groundfish fisheries
would be required to apply for a permit
that authorizes this activity.
Applications may be submitted at any
time.

Observer providers previously
certified by NMFS to provide observers
and who actively deployed observers in
Alaska groundfish fisheries in 2002
would be considered to be qualified for
these permits in 2003 by their
demonstrated performance and their
existing documentation on file. Such
providers will not be required to submit
a new application, and the owner(s) will
be issued a permit based on their
existing record. These observer
providers will continue to be
accountable for any violations of
regulations that occurred while they
were functioning as NMFS-certified
observer providers prior to January 1,
2003. Upon issuance of a new observer
provider permit, these observer provider
permit holders must comply with all
applicable regulations promulgated by
NMFS while participating in the
Observer Program. Former NMFS-
certified providers need only comply
with those regulations in force at the
time of their participation in the
program.

Because accurate identification of the
business’ ownership is required for
issuance of the permit, each existing
NMFS-certified provider will be
required to correct or update any
changes to ownership, management,
and/or contact information set forth
under § 679.50(1)(1)(ii)(A)and (B) of this
final rule within 30 days of receiving a
permit. Subsequent changes in
ownership of an observer provider that
involve a new person will require the
observer provider to submit a new
permit application prior to the effective
date of the new ownership arrangement.

A new applicant for an observer
provider permit will be required to
submit a narrative application that
contains information necessary for
NMEFS to evaluate the applicant to
determine if he or she is qualified to be
an observer provider. Observer
providers contribute an important
service to NMFS by recruiting, hiring,
and deploying high-quality individuals
to serve as observers. NMFS must
ensure that observer providers meet
minimum requirements so that this
important service is consistently
maintained. NMFS would permit all
applicants who: (1) demonstrate that
they understand the scope of applicable
regulations; (2) document how they will
comply with those regulations; (3)
demonstrate that they have the business
infrastructure necessary to carry out the
job; (4) are free from conflict of interest;
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(5) do not have past performance
problems on a Federal contract or any
history of decertification as either an
observer or observer provider; and (6)
are free from criminal convictions for
certain serious offenses that could
reflect on their ability to carry out the
role of an observer provider.

Each application for an observer
provider permit must contain several
elements. These elements are fully
described and justified in the proposed
rule (67 FR 58452, September 16, 2002)
and are summarized below as follows:

(A) Identification of the management,
organizational structure, and ownership
structure of the applicant’s business,
including identification by name and
general function of all controlling
management interests in the company
including, but not limited to, owners,
board members, officers, authorized
agents, and staff. If the applicant is a
corporation, the articles of incorporation
must be provided. If the applicant is a
partnership, the partnership agreement
must be provided.

(B) Contact information for the owner,
authorized agent, and company
information. This information includes
mailing addresses, physical location of
the company, telephone and fax
numbers, and business e-mail address
for each office and authorized agent.

In addition, an applicant with
ownership based outside of the United
States would be required to identify an
authorized agent and provide contact
information for that agent, including
mailing address, and phone and fax
numbers where the agent can be
contacted for official correspondence.

(C) A signed acknowledgment, under
penalty of perjury, from each owner, or
owners, board members and officers, of
a corporation, certifying that they are
free from a conflict of interest as defined
in the final rule at §679.50(i)(3). NMFS
will provide an acknowledgment
template form, which applicants may
use to satisfy this part of the
application.

(D) A statement signed under penalty
of perjury from each owner, or owners,
board members and officers of a
corporation, describing any criminal
convictions, performance ratings on any
Federal contracts held by the observer
provider, and any previous
decertification while working as an
observer or observer provider.

(E) A description of any prior
experience the applicant may have in
placing individuals in remote field and/
or marine work environments. This
includes, but is not limited to recruiting,
hiring, deployment, and personnel
administration.

(F) A description of the applicant’s
ability to carry out the responsibilities
and duties of an observer provider, and
the arrangements to be used to achieve
such responsibilities and duties.

The final rule also requires observer
providers to notify and update NMFS
through the Observer Program Office
within 30 days when any of the required
elements listed in § 679.50(i)(1)(ii)(A)
and (B) of the final rule change. Signed
statements from new board members or
corporation officers under
§679.50(1)(1)(ii)(C) or (D) also will be
required (See changes from the
proposed rule to the final rule). These
requirements will help facilitate the
communication between NMFS and
observer providers and help ensure
ongoing credibility and accountability
of observer providers.

Observer Provider Permit Application
Evaluation. The Regional Administrator
will appoint NMFS’ staff members to a
review board that will evaluate
applications for an observer provider
permit. The board will evaluate each
application to determine whether it is
complete and whether established
criteria are met (see below). The board
could seek further clarification from the
applicant if necessary. Once the board’s
review is complete, it would make a
determination on the application.

The criteria that will be used to
evaluate an application are listed below;
the proposed rule (57 FR 58452,
September 16, 2002) explained why
each criterion is needed.

(1) Absence of conflict of interest.
Observer providers cannot have a
conflict of interest as defined under
§679.50(1)(3) of this final rule.

(2) Absence of criminal convictions
related to embezzlement, theft, forgery,
bribery, falsification, or destruction of
records, making false statements or
receiving stolen property; or the
commission of any other offense
indicating a lack of business integrity or
business honesty that would seriously
and directly affect the fitness of an
applicant in providing observer services
under this section.

(3) Performance ratings on a Federal
contract. This evaluation criterion
would help eliminate applicants with a
history of past performance problems as
a Federal contractor.

(4) Absence of any history of
decertification as either an observer or
observer provider.

The review board will make an initial
administrative determination to approve
the application or provide written
notice of an evidentiary period for the
applicant to provide additional
information or evidence to support the
application. If the review board

approves the application, NMFS will
issue an observer provider permit to the
applicant. The applicant will then be
authorized to provide observers to
industry and will also be subject to the
regulations governing observer
providers.

If the review board provides an
applicant with written notice of an
evidentiary period to provide further
information, it would be due to the
application being deficient in some
manner. The written notice will identify
where the application is deficient and
provide the applicant with a 60—day
period to provide additional
information to correct the deficiency.
After that 60—day period, the review
board will review any additional
material provided and issue an Initial
Administrative Determination (IAD) that
would either approve or deny the
application.

An applicant for an observer provider
permit who is issued an IAD denying
the application may appeal the
determination to the OAA. Under
existing regulations at § 679.43, the
OAA would review the appeal and
make an independent judgement. No
right to administrative appeal for the
OAA decision is available. However, the
Regional Administrator, on his or her
own initiative, may overturn the OAA
decision; in this case, the Regional
Administrator’s decision would become
final agency action. This Regional
Administrator discretion will be
required to be exercised within 30 days.
If the Regional Administrator does not
act to overturn the OAA decision within
30 days, the OAA decision becomes the
final agency action. Final agency actions
can be further appealed to the U.S.
District Court. As part of the change to
this appeals process under this final
rule, regulations at § 679.43 are
amended to provide for the
establishment of an Address of Record
for the observer provider applicant who
wishes to appeal an adverse IAD.

Observer Provider Permit Duration. A
permit issued to an observer provider
will remain effective through December
31, 2007, unless: (1) the observer
provider company has a new owner,
which requires that a new permit
application process be initiated under
§679.50(i)(1)(vi) of the final rule; (2) the
permitted provider ceases to deploy
observers to groundfish fisheries in the
North Pacific during a period of 12
continuous months under
§679.50(i)(1)(vii) of the final rule; or (3)
the permit issued to an observer
provider is suspended or revoked under
§679.50(i)(1)(viii) of the final rule.

If a permit lapses after a period of 12
months of inactivity as described above,
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NMFS will issue an IAD to the permit
holder stating that NMFS records
indicate that the permit has lapsed and
that the permit holder has the
opportunity to appeal the
determination. The IAD will also detail
the appeals process available to the
permit holder. Permit holders who
appeal

this IAD will be issued an interim
permit so they can operate while their
appeal is reviewed.

Observer Provider Sanctions. This
final rule changes the process for
observer provider permit revocation or
suspension from an administrative
process conducted by the Observer
Program Office and the Alaska Regional
Office to an enforcement process.
Exclusive use of the agency’s
enforcement process for permit
sanctions will enhance the agency’s
ability to obtain compliance with its
regulations and create a consistent
permit suspension and revocation
process. Under this process, potential
violations of performance standards by
an observer provider are investigated by
NMFS Enforcement and referred to
General Counsel for Enforcement,
Alaska Region (GCEL/AK). GCEL/AK
may initiate civil prosecution
proceedings and may issue a Notice of
Violation and Assessment (NOVA) to
the provider. The NOVA advises the
provider of the alleged violation and the
monetary amount of the assessment.
The NOVA also describes the appeals
process, which is presided over by an
Administrative Law Judge (ALJ).

The NOVA and Notice of Permit
Sanction procedures are established at
15 CFR part 904. This final rule removes
all the observer provider suspension
and decertification procedure
regulations at § 679.50, to the extent
they are replaced by 15 CFR part 904.
The Observer Program/Alaska Regional
Office will cease to maintain a separate
process for suspension or revocation of
an observer provider permit. Under 15
CFR part 904, appeals of enforcement
actions are heard through an ALJ
system. The ALJ is an entity
independent from NOAA and the
observer provider. The ALJ’s decision is
appealable to the U.S. District Court.

Certification Requirements and
Procedures for North Pacific Groundfish
Observers. Individuals wishing to be
certified as North Pacific Groundfish
Observers are required to complete an
observer training course and to meet
other requirements established by the
Observer Program Office. Such
certification allows them to be deployed
through private observer provider
companies to vessels and processors in
Alaska that harvest or process

groundfish and require observer
coverage. NMFS provides certification
training throughout the calendar year,
depending on the availability of trainers
and training needs.

Observers who completed sampling
activities between June 30, 2001, and
December 31, 2002, and have not since
been decertified or had their
certification suspended will be
considered to have met certification
requirements under this final rule.
NMFS will issue each of these observers
a new certification and certification
training endorsement prior to their first
deployment after December 31, 2002,
unless NMFS determines that the
observer has not been deployed,
performed sampling duties, and
debriefed successfully in the preceding
18 months. Under the final rule, these
observers would be required to obtain
subsequently the appropriate
endorsements (described below) to their
certification prior to each subsequent
deployment. These observers will be
subject to any enforcement actions for
violations that occurred prior to January
1, 2003, as well as to all regulations
governing observers beginning January
1, 2003.

Observer Certification Process. This
final rule modifies existing procedures
and adds certain new requirements. The
Observer Program will continue to
require that new candidates for observer
certification meet standards developed
to ensure that individuals will be able
to complete their duties and
responsibilities and work safely in the
marine environment. Under the final
rule, NMFS will certify individuals
who: (1) meet any educational or other
requirements for registration in an
observer certification training class; (2)
successfully complete the NMFS-
approved observer certification training
class; and (3) meet all pre-deployment
requirements set forth in the final rule,
including education requirements at
§679.50(i)(2)(i)(A)(1) through (4), a
signed statement that discloses any
criminal convictions under
§679.50(i)(2)(x)(A)(1)(iv), and a physical
examination as required under
§679.50(1)(2)(x)(C).

The observer provider is required to
submit substantiating information for
certification, with one exception, to
NMEFS at least 5 business days prior to
the beginning of a scheduled observer
training. If the required observer
information is not submitted 5 business
days prior to the beginning of a
scheduled training session, the observer
provider could still register a candidate
for a subsequent training session,
provided all relevant materials are
submitted in a timely manner for that

training session. The exception to the
above submission deadline is that the
required, signed statement from a
licensed physician asserting that the
observer candidate is in proper health
and physical condition for the job must
be submitted prior to certification.
While individuals whose certification
has expired previously can be re-
certified by successfully completing
specified requirements, an individual
who has previously been decertified
cannot obtain a new observer
certification.

The determination to either certify or
deny certification will be made by a
certification official within the Observer
Program, appointed by the Regional
Administrator. As is current practice,
certification will be issued when the
candidate has demonstrated his or her
abilities and has met all certification
requirements.

If a candidate fails training, he or she
will be verbally notified on or before the
last day of training. Within 10 business
days of the verbal notification, the
candidate and his or her observer
provider will be notified in writing. The
written notification will indicate the
reasons the candidate failed the training
and whether the candidate would be
allowed to retake the training. If the
candidate is allowed to retake the
training, the conditions for re-training
will be specified in the notice. If a
determination is made that the
candidate may not pursue further
training, notification will be in the form
of an IAD denying certification.

Candidates’ appeals from an IAD to
deny certification would be made to the
OAA rather than to the Observer
Program Office, as is the current
practice. Regulations at § 679.43 are
amended under this final rule to
provide for the establishment of an
Address of Record for the observer or
observer candidate who wishes to
appeal an adverse IAD. A candidate
who appeals the IAD and prevails will
not receive certification until after the
final resolution of that appeal. If
unsuccessful, the candidate could
further appeal to the U.S. District Court.

Endorsements. This final rule replaces
the current system of pre-deployment
certification with a system of
certification endorsements. Under this
action, observers will receive a
certification that will expire with the
expiration of the interim Observer
Program on December 31, 2007. To
ensure that observers are properly
prepared for each assignment, the
following series of endorsements to the
certification will be required to deploy
as an observer:
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(1) Certification training endorsement.
A certification training endorsement
will signify the successful completion of
the training course required to obtain
observer certification. This endorsement
will be granted with the initial issuance
of an observer certification and will be
required for any deployment as an
observer in the BSAI or GOA groundfish
fisheries. This endorsement will expire
when the observer has not been
deployed and performed sampling
duties as required by the Observer
Program for a period of time, specified
by the Observer Program Office, after his
or her most recent debriefing. An
observer may renew this endorsement
by successfully completing the
certification training course once more.

(2) Annual general endorsements.
Each observer will be required to obtain
an annual general endorsement to his or
her certification prior to his or her first
deployment within any calendar year
subsequent to a year in which a
certification training endorsement is
obtained. To obtain an annual general
endorsement, an observer will be
required to successfully complete the
annual briefing requirements specified
in writing by the Observer Program
Office.

(3) Deployment endorsements. Each
observer who has completed an initial
deployment after certification or an
annual briefing will be required to
receive a deployment endorsement to
his or her certification prior to any
subsequent deployments that year. An
observer will be able to obtain a
deployment endorsement by
successfully completing all pre-cruise
briefing requirements, including, but
not limited to, all briefing attendance
requirements, and by maintaining all
performance and conduct standards.
These requirements will be specified in
writing by the Observer Program Office
during the observer’s most recent
debriefing.

(4) Level 2 and Level 2 “Lead”
endorsements. Observers wishing to
deploy aboard vessels participating in
CDQ fisheries and in AFA fisheries as
“level 2" observers currently are
required to meet specific levels of
observer experience and to successfully
complete additional training to obtain a
“CDQ” certification. Under this final
rule, these requirements would not
change, with one nomenclature
exception. The term “CDQ certification”
will be changed to “Level 2
endorsement” on the observer’s basic
certification. This change reflects the
similarities in the additional level of
experience and training required to
monitor the CDQ and AFA fisheries.
The term “Level 2" is more generic in

terms of applicability to various
fisheries management programs,
specifically denoting an observer with a
higher level of experience and training.
The certification will be changed to an
endorsement for the reasons stated
above. Similar changes for current Level
2 “lead” observer certifications are
made as well. A level 2 “lead”
endorsement reflects specific experience
on different types of vessels using
different gear types.

One minor change to criteria for
obtaining the Level 2 endorsement is
that an observer would be required to
receive an evaluation rating that the
observer has met NMFS’ deployment
expectations for his or her most recent
deployment. Current regulations require
a deployment rating of “1”” or “2”
(meets or exceeds NMFS’ deployment
expectations), but the Observer Program
has changed its deployment rating
system. This action will require that an
observer receive an evaluation by NMFS
that indicates that the observer’s
performance met Observer Program
expectations for the previous
deployment.

Observer Sanctions. Observer
suspension and decertification
proceedings currently occur entirely
within the Observer Program, including
both initial determinations on sanctions
and appeals of those determinations.
Only criminal proceedings against
observers under 15 CFR part 904 occur
outside the Observer Program, with
NMFS Enforcement, U.S. Department of
Justice and NOAA General Counsel
conducting those efforts. The final rule
will maintain initial observer
suspension and decertification
determinations within the purview of
the Observer Program but moves
appeals of these determinations to the
OAA to provide more assurance of
objectivity in final decision making. The
Observer Program will continue to
address less serious observer
misconduct or poor performance issues
through policies and procedures that
currently are in practice. These written
policies are available to observers
during certification training and
subsequently from the Observer
Program Office upon request.

Under this final rule, the Regional
Administrator will appoint an observer
suspension/decertification officer or
officers to review cases referred by
Observer Program staff for suspension or
decertification, or both, and to issue a
written notice to the observer if NMFS
intends to proceed with the action. If
the action is pursued, this notice will
detail the reasons for and the terms of
the action. The notice will also indicate
to the observer his or her right to appeal

the decision and the procedure for filing
such an appeal. The observer would
have an opportunity to present
documentation that would show
mitigating circumstances or refute the
evidence before the official. Under this
procedure, the observer suspension/
decertification officer will create a
written record. If the observer does not
contest the proposal to decertify or
suspend the certificate, the observer
suspension/decertification officer’s
initial decision will become final.

If the observer wants to appeal an
adverse initial determination by the
observer suspension/decertification
officer(s), the decision will be referred
to the OAA. The OAA will provide a
hearing officer who has special training
in reviewing administrative records.
Additionally, the OAA could preside
over fact-finding hearings, hear
testimony or review evidence and issue
written decisions with determinations
of factual issues and application of the
regulations. The OAA’s determination
will be referred to the Regional
Administrator. The Regional
Administrator, on his or her own
initiative, may overturn the OAA
decision; in this case, the Regional
Administrator’s decision would become
final agency action. The Regional
Administrator will be required to
exercise this discretion within 30 days.
If the Regional Administrator does not
act to overturn the OAA decision within
30 days, the OAA decision becomes the
final agency action. Final agency actions
can be further appealed to the U.S.
District Court.

The OAA system will provide an
efficient mechanism for decisions on
observer appeals, suited to observers’
needs for a straight-forward procedure
and for pursuing appeals and resolution.
Rather than resulting in monetary fines,
these cases result in administrative
sanctions, which the OAA is
appropriately prepared to address.

The agency will continue to refer to
NMFS’ Alaska Enforcement Division
(AED) certain cases for investigation
that may involve serious observer
misconduct, such as the exceptional
cases where observers should be
prosecuted for criminal offenses or
receive monetary sanctions for egregious
violations of the regulations. These
would be instances of fraud, assault, or
other more serious violations.
Prosecution of these cases will continue
to be handled by GCEL/AK, with
appeals directed to ALJs. Successful
prosecution of these cases will result in
penal sanctions. Penal sanctions are
those penalties that result from criminal
prosecution or from civil prosecution
that result in monetary fines.
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Predictably, given past experience, these
will be very rare actions. Only one such
observer case has been referred to
GCEL/AK.

Observer and Observer Provider
Responsibilities. The final rule modifies
existing observer and observer provider
responsibilities to clarify NMFS’ intent
and to eliminate ambiguities. Five new
observer provider responsibilities,
described below, also are established to
better address observer and observer
provider performance issues of
particular concern.

New observer provider
responsibilities. Five new provisions are
established to require (1) that a new
observer drug and alcohol policy
provided by NMFS to observer
providers is included in written
contracts or contract addendums
between observer providers and
observers; (2) that observer providers
verify valid U.S. Coast Guard vessel
safety decals before placing an observer
aboard; (3) that limitations placed upon
reassignment of observers to vessels
and/or processors be followed; (4) that
observer duties be completed prior to an
observer’s assignment being changed;
and (5) that observer providers provide
observer candidates with a NMFS-
produced pamphlet describing the
duties of an observer. The NMFS-
produced pamphlet describing the
duties and working environment of the
observer will be available prior to 2003
and will be required to be issued to
observer candidates by observer
providers during candidate interviews
under this final rule.

A full description of the new
responsibilities and reasons for them are
set forth in the preamble to the
proposed rule (67 FR 58452, September
16, 2002) and are not repeated here.
NMFS did propose an additional
requirement, which is included in the
final rule, that will require observer
providers to have a signed written
contract or contract addendum with
each observer prior to each deployment.
Most observer providers already follow
this practice. However, this provision is
necessary to ensure the observer’s
protection against potential non-
payment for work performed and as
added insurance of observer compliance
with certain assigned duties and
requirements.

Authority to Place NMFS’ Staff and
Individuals Authorized by NMFS as
Observers on Vessels, Shoreside
Processors, and Stationary Floating
Processors. This final rule authorizes
NMFS to deploy staff and individuals
authorized by NMFS as observers on
fishing vessels and at shoreside
processors and stationary floating

processors that currently are required to
carry NMFS-certified observers. This
action is necessary to improve the
ability of observers to operate
successfully in these environments,
resulting in more effective monitoring of
groundfish harvest, bycatch, and
impacts to protected species and the
marine environment for conservation
and management purposes. NMFS
expects this action to improve its
working relationship with industry and
improve sampling conditions and
support for observers in the field by
allowing for more interaction and
collaboration among NMFS staff,
industry, observers, and observer
providers.

The Magnuson-Stevens Act
provisions authorizing collection of
information for purposes of
conservation and management of a
fishery provide statutory authority to
place observers aboard vessels.
However, current regulations at § 679.2
define an observer as “any individual
who is awarded NMFS certification to
serve as an observer under this part, is
employed by an observer contractor
(provider) for the purpose of providing
observer services to vessels, shoreside
processors, or stationary floating
processors under this part, and is acting
within the scope of his/her
employment.” This final rule modifies
the definition of an observer to include
NMFS staff and individuals authorized
by NMFS and provides the regulatory
authority to deploy staff to vessels or
processors to perform observer duties or
collect related information to be used
for the conservation and management of
marine resources.

Staff observers will provide
information that could be used to better
train, support, and debrief groundfish
observers. Staff observer deployments
will be used to improve fisheries
conservation and management through:
(1) solving sampling issues specific to
individual vessels, shoreside processors,
or stationary floating processors; (2)
creating new sampling protocols; (3)
developing and implementing research
projects; (4) maintaining knowledge of
current vessel, shoreside processor, or
stationary floating processors
operations; and (5) providing on-site
training for an observer(s) employed by
an observer provider. Further discussion
and justification of this program is
presented in the preamble to the
proposed rule (67 FR 58452, September
16, 2002).

Observer Coverage Requirements and
Observer Procurement. This final rule
requires vessels, shoreside processors,
or stationary floating processors to carry
NMEFS staff or other individuals

authorized by NMFS upon written
request by the agency. These
individuals will be deployed in lieu of,
or in addition to, observers procured
through private observer provider
companies. Determinations regarding
the most appropriate use of staff
observers will be made with
consideration of observer accounts of
sampling difficulty, alternative ways to
collect data, and improvements that
could be made on vessels and at
processing facilities that would facilitate
data collection and enhance data
quality. Evaluation of observer sampling
protocols related to new or existing
management and research needs will
also be considered.

A majority of staff deployments to
vessels and processors are expected to
satisfy requirements for observer
coverage as specified in §§ 679.7(f)(4)
and 679.50(c) and (d). A determination
on whether any staff deployment will
meet coverage requirements for a
specific vessel or processor will be
made by NMFS in advance of each staff
deployment. Notification of the
determination will be made in writing
to the vessel owner and/or operator, as
well as to any observer provider
contracted by the vessel to provide
observer coverage. This determination
largely will be based on whether NMFS
staff or individuals authorized by NMFS
are deployed to perform the duties of an
observer. If the duties of the deployed
staff observer do not include complete
collection of data normally performed
by an observer procured through a
permitted observer provider for
purposes of meeting regulatory coverage
requirements, the staff observer
deployment may not be used to satisfy
observer coverage requirements.

The Observer Program would work
with vessels and processors that are
selected to carry NMFS staff or an
individual authorized by NMFS to
determine when and where
deployments would begin and end.
NMEFS also will notify affected observer
providers to the extent that the
deployment of NMFS staff or other
authorized individuals would affect
prior arrangements for observer
coverage. NMFS will not have
regulatory authority to order a vessel to
port to commence such a deployment.
However, a vessel selected for a
deployment will be required to work
with NMFS to develop deployment
logistics. This will include
communicating vessel schedule and
logistics to NMFS. NMFS does not
intend to alter fishing operations or
schedules in order to facilitate these
deployments and will be responsible for
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transportation and shoreside lodging
costs associated with staff deployments.

Requests for Staff Observers. Owners
and operators of vessels, shoreside
processors, and stationary floating
processors, observers, and observer
providers will be able to submit written
requests for assistance from NMFS to
improve observer data quality or resolve
observer sampling issues. Fulfilling
these requests will be at the discretion
of NMFS, and requests will be evaluated
according to specific needs and staff
resources.

Response to Comments

Four letters were received during the
public review and comment period on
the proposed rule. These letters
contained 40 unique comments that are
summarized and responded to below.

Comment 1: The permit process for
the observer providers needs to include
observer input as part of the evaluation
process. In our opinion, the permit is
analogous to a Federal contract and
services provided under such contracts
are evaluated at regular intervals. We do
not feel that a permitted provider
should be exempt from similar
evaluations.

Response: NMFS disagrees that
issuance of an observer provider permit
is analogous to a Federal contract.
NMFS does value the input from
observers concerning the performance of
their observer providers and has given
observers the opportunity to provide
that input through an anonymous exit
survey at the end of each cruise. A
portion of this survey questions
observers specifically about their
observer provider’s performance. At
least once a year, NMFS summarizes
this information and reviews it with
each provider. NMFS will continue this
type of review under the new
regulations. NMFS has not conducted
formal evaluations of observer provider
performance for many years and does
not intend to begin doing so. NMFS will
continue to address performance issues
as they arise with individual providers.
Comment 2: Previously, the regulations
included a caveat to lower hiring
standards if an insufficient number of
applications were submitted from
candidates with bachelor degrees. Is this
regulation no longer applicable?

Response: A December 30, 1997, final
rule extended the Observer Program
through 1998 and included a change to
the non-codified elements of the
Observer Program that outline observer
qualifications. For prospective
observers, the change established: (1)
minimum education and experience
requirements, (2) specific coursework
and skills requirements, and (3) that

candidates successfully complete a
screening test of basic mathematics,
algebra, and computer skills. Since this
was a new, non-codified requirement,
NMFS included a caveat that if a
sufficient number of candidates meeting
these requirements were not available,
the observer provider could seek
approval from NMFS to substitute
individuals with either a senior
standing in an acceptable major, or an
Associate of Arts degree in fisheries,
wildlife science, equivalent degree, or
other relevant experience or training.

The caveat was inserted to help
providers during the transition to higher
standards, but the education and
experience requirements have been in
place for over 4 years and NMFS feels
the observer providers are finding and
recruiting qualified applicants. For that
reason, the non-codified exception to
these requirements has been removed
and is no longer applicable.

Comment 3: At §679.50 (i)(2)(vii), the
proposed rule states, “Unless alternative
arrangements are approved by the
Observer Program Office, an observer
provider must not: (B) deploy an
observer for more than 90 days;”. It
would be useful to define when
deployment time starts and stops. Our
current understanding is that the
countdown begins the day the observer
boards his or her first vessel and ends
the day the observer disembarks his or
her last vessel. With the current
wording, deployment time could be
defined as starting when an observer
leaves the site of their briefing for the
field and continuing until they leave the
field to debrief.

Response: Deployment is defined at
§679.2. The definition reads,
“Deployment means the period between
an observer’s arrival at the point of
embarkation and the date the observer
disembarks for travel to debriefing.”” To
further clarify, arrival at the point of
embarkation is when an observer boards
his or her first vessel or arrives onsite
at his or her first processor.

Comment 4: We have requested that
safety training for prior observers be
modified to coincide with requirements
of sea-going NMFS staff, other survey
staff such as IPHC, or other observer
programs. This request does not appear
to be addressed in the proposed rule.
We would like to see this policy
modified within the Observer Program
regardless of whether it appears in the
final rule.

Response: Safety training is an
important priority in the Observer
Program. In September and October
2002, NMFS held four meetings on
observer safety to gather ideas.
Participants in these meetings included

representatives from the Association for
Professional Observers, observers,
observer providers, NMFS staff, and
Observer Training Center (OTC) staff.
Once compiled, the results of each
meeting will be used to modify and
improve the safety training observers
receive. In addition, NMFS has been
working with the OTC to evaluate
observer training and to explore options
for offering returning observers
advanced training.

Comment 5: Paragraph one on page
58468 of the proposed rule states, ‘“The
proposed regulation would require that
observers complete a NMFS electronic
vessel and/or processor survey prior to
their final debriefing...” Did you mean
“prior to being deployed in a non-
groundfish fishery?”

Response: NMFS agrees that the
proposed rule preamble language was
not completely accurate. However, the
proposed regulatory text did correctly
require that observers complete a NMFS
electronic vessel and/or processor
surveys before performing other jobs or
duties which are not part of NMFS
groundfish observer requirements.

Comment 6: The proposed rule states
development and implementation of
research projects are a component that
will justify NMFS placement of staff on
board vessels. We support this
justification but request the agency
publish an annual report or summary of
these projects. We have requested
specific information on data needs and
priorities from NMFS for almost a
decade to no avail. Some people feel the
lack of agency articulation regarding
data needs is a major stumbling block in
redesigning/restructuring the Observer
Program.

Response: If requested by the Council,
NMFS will provide periodic reports on
NMFS staff involvement in the
development and implementation of
research projects that this rule making
will allow. NMFS may also pursue other
outlets such as the Alaska Fisheries
Science Center’s Quarterly Report. The
broader issue of requesting specific
information on data needs and priorities
is beyond the scope of this rule making.
Nonetheless, NMFS is committed to
working with the Council and other
interested parties in providing
information necessary to support long
term planning for the Observer Program.
Also see response to Comment 30.

Comment 7: It concerns us to find
proposed regulations in the Federal
Register that had previously been
rejected, were significantly altered after
being accepted by the Council, or were
entirely new and not previously
discussed in a public forum.
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Response: NMFS acknowledges that
the development of regulatory text after
Council action, and the subsequent
agency and NOAA General Counsel
review of draft text, resulted in
numerous changes or additions to
regulatory text to meet or clarify intent.
NMFS disagrees that regulatory
provisions were included in the
proposed rule that had been “rejected”
by the Council. The opportunity for
prior public notice and comment on the
proposed regulations is intended to give
additional opportunity for public review
of policy and intent beyond the Council
process and how that intent is
incorporated in proposed rule making.
While not all detailed issues may be
addressed in the Council process, they
must be addressed by NMFS during the
public rule making process. This
process complies with the Magnuson-
Stevens Act, the Administrative
Procedure Act, and other applicable
law.

Comment 8: Section 679.50 (h)
Procurement of observer services. As
written in the proposed rule, this
regulation has no qualification or
certification process for NMFS staff
assigned to vessels. Significant potential
exists for untrained individuals to be
assigned to vessels in lieu of qualified
observers.

Response: It would serve no purpose
for NMFS to deploy untrained
individuals in lieu of observers. NMFS
intends to deploy NMFS staff and other
qualified persons who meet or exceed
the requirements an observer must meet.
Most if not all individuals being
considered for deployment are former
groundfish observers who currently
train or debrief groundfish observers.

Comment 9: Without a cap on the
number of days NMFS can deploy staff
on vessels, the possibility arises that
NMEFS could use this regulation to alter
the Observer Program extensively
without further deliberation in the
Council process. The potential impact
on free enterprise has not been
considered, nor the enforcement and
monitoring implications to the vessels.

Response: NMFS presented several
options to the Council that would have
limited the number of annual
deployment days. Following
deliberation on these options, the
Council selected no annual cap. NMFS
does not have the budget or staff to
extensively impact free enterprise with
respect to providing observer services
and intends to deploy NMFS staff or
qualified persons in lieu of observers
only when necessary. NMFS fails to see
how the lack of a cap on NMFS
deployments has enforcement and
monitoring implications for vessels.

Comment 10: We would like to
request that NMFS notify the observer
provider that a vessel they provide
coverage for will be required to carry
NMFS staff at the same time NMFS
notifies the vessel or processor.

Response: NMFS agrees that observer
providers need as much advance notice
as possible when a vessel or processor
will carry NMFS staff in lieu of an
observer. NMFS will make these
notifications to observer providers.

Comment 11: The owner and
operator’s right to contact NMFS in
writing to request assistance in
improving observer data quality and
resolving observer issues at § 679.50
(e)(3) should be extended to observers
and observer providers.

Response: Observers and observer
providers may contact NMFS with
requests and the appropriate changes
have been made to §679.50 (e)(3).

Comment 12: In the preamble on page
58457 NMFS would require all observer
applicants to meet all pre-deployment
requirements established by the
Observer Program. We are uncertain
what these requirements are and how
they would affect the observer providers
and observers.

Response: The preamble to the
proposed rule states that NMFS would
certify individuals who: (1) meet any
educational or other requirements for
registration in an observer certification
training class; (2) successfully complete
the NMFS-approved observer training
class; and (3) meet all pre-deployment
requirements established by the
Observer Program. The pre-deployment
requirements were described in the
proposed rule in two places, at § 679.50
(1)(2)(i)(A)(1—4) on page 58473 and
§679.50 (i)(2)(x)(A)(1)(iv) and
(1)(2)(x)(C) on page 58474. The preamble
to the final rule clarifies that these
requirements are set forth in regulations.

Comment 13: NMFS states they will
notify observer candidates in writing if
the candidate fails the training class. We
would like to request that NMFS also
notify the observer providers in writing
if an observer candidate fails.

Response: NMFS has amended
§679.50 (j)(1)(iii)(B)(4)(ii) to clarify
NMFS’ responsibilities if an observer
candidate fails training. On or before the
last day of training, NMFS will verbally
notify the observer candidate whether
he or she has failed training and also
provide the reasons for failure. Within
10 business days, NMFS will notify the
observer candidate in writing. The
notification will indicate the reasons the
candidate failed and whether the
candidate can retake the training.

NMEFS is not able to provide either
verbal or written notification of this

type to observer providers under the
Privacy Act unless the observer
candidate has signed a written waiver
authorizing the disclosure of this
information to an observer provider.
However, contract provisions between
observer providers and observer
candidates could include such a waiver
so that NMFS could release this
information to observer providers.
Similarly, observer candidates could
provide their observer provider any
written correspondence from NMFS.
Given Privacy Act constraints and
options to observer providers to obtain
this information under consent of an
observer candidate, NMFS is not
pursuing a regulatory change that would
authorize the release of verbal or written
notification to observer providers.

Comment 14: Under the proposed
regulation change an observer candidate
will be notified whether he or she will
be allowed to retake the training class
should he or she fail training. We
request that NMFS clarify the criteria for
applicants retaking the NMFS training
class.

Response: Historically, NMFS has not
allowed candidates to retake training if
they failed the NMFS certification
training. NMFS has allowed candidates
to retake training if they withdrew from
training to address personal issues that
developed during the course of the
training or to address deficiencies noted
prior to the end of training. NMFS will
continue to allow candidates who meet
the two conditions noted above to retake
training. Outside of those conditions,
candidates may fail for a host of reasons
ranging from behavior problems to lack
of technical skills. For this reason, each
observer candidate must be evaluated
on a case-by-case basis taking into
account the reasons behind their failure.
Regardless of whether NMFS decides an
observer can or cannot retake the
certification training, NMFS’ decision
can be appealed by the observer under
the new regulations.

Comment 15: Under the proposed
rule, NMFS would require observer
providers to contact the Observer
Program within 5 days after completion
of an observer’s deployment to schedule
a debriefing. Please clarify if that is 5
calendar days or 5 business days?

Response: NMFS has clarified the
requirement at §679.50(i)(2)(x)(E) as 5
business days.

Comment 16: We would like
clarification as to how NMFS-provided
pamphlets and other literature
describing observer duties and the
Observer Program’s drug and alcohol
policy may be distributed to observer
candidates. Does each candidate need to
be mailed or faxed a hard copy or can
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this information be provided
electronically (e.g., e-mail or web site)?
We are also unsure what the content of
the pamphlet on observer duties will be.

Response: The informational
pamphlet on observer duties and the
Observer Program’s drug and alcohol
policy will be available in hard copy
upon request and on the Observer
Program’s web site. NMFS agrees that
this information can be provided to
observer candidates electronically. The
pamphlet on observer duties will
describe what role observers fill, the job
training, living and working conditions,
observer job duties, and basic
requirements to qualify as an observer.

Comment 17: The proposed rule
requires observer providers to distribute
copies of the NMFS drug and alcohol
policies to their observers. We are not
opposed to having or distributing such
policies, but we would like the
opportunity to comment on such
policies before distributing them.

Response: NMFS solicited comments
from a variety of sources and distributed
a draft of the Drug and Alcohol policy
to all observer providers on August 26,
2002. NMFS requested comments by
September 15, 2002, but no comments
were received by the deadline. One
observer provider commented after the
deadline and their comments will be
taken into account as we finalize the
policy. If subsequent input on this
policy suggest the policy should be
modified, NMFS will consider doing so.

Comment 18: The proposed rule
requires a statement from observer
(provider) applicants “describing any
criminal convictions” by the applicant,
which are later described in
§679.50(i)(1)(iii)(A)(2) as: (i)
embezzlement, theft, forgery, bribery,
falsification, destruction of records,
making false statements, receiving
stolen property, or (ii) any other crimes
of dishonesty, as defined by Alaska
State Law or Federal Law that would
seriously and directly affect the fitness
of an applicant in providing observer
services. While we understand the
rationale behind this regulation, this
was never discussed as part of the
application process and we recommend
it be removed from the rule.

Response: Criminal conviction
disclosure will be in place for persons
wishing to become new observer
providers and any new persons in the
management, organizational structure,
and ownership structure of an observer
provider. Without this information,
NMEFS could not be assured of having
knowledge of new applicants, managers
or owners, and it is in the public
interest for NMFS to screen these
applicants. This screening process

includes an evaluation of their criminal
convictions because convictions relating
to embezzlement, theft, forgery, bribery,
falsification or destruction of records,
making false statements or receiving
stolen property could influence a
person’s ability to fulfill the
expectations of an observer provider
and predispose an applicant toward
future compliance issues. Given these
factors, NMFS needs to have the ability
to assess persons relative to potential
regulatory compliance issues and
protect the fishing industry and
observers from individuals whose
credibility and accountability to the
program are questionable. Also see
response to Comment 7.

Comment 19: In reference to observer
candidates disclosing criminal
convictions, we are concerned that this
regulation, in its present form, has not
been discussed with the observer
providers. We are also concerned about
the use and intent of this regulation.
Will some applicants not be admitted to
training and could prior observers lose
their job? We would like to see specific
information and guidelines as to how
NMFS will use this information. The
types of convictions an observer must
disclose is vague, the regulation should
be refined to include either felonies as
discussed with the Council or be
expanded similar to the observer
provider disclosure.

Response: This regulation was
discussed at length during the Council
process. Observers whose certification
was current prior to this rule taking
effect will not be required to disclose
their history unless their certification
lapses and they need to reapply for
certification (see § 679.50(j)(iii)).
Applicant disclosure of criminal
convictions will be used to screen
applicants and may be grounds for not
admitting individuals to training. NMFS
received specific guidance from the
Council on this issue and the Council
motion suggested NMFS screen
applicants on a case-by-case basis and
that applicants disclose their past
criminal record without regard to the
type of conviction. The outcome of each
screening will be based on the nature of
the criminal conviction as it relates to
the job NMFS expects observers to
perform.

Comment 20: Some of the background
provided as supplementary information
for this rule making is clearly out of
date. For instance (from the proposed
rule, pg. 58452), “Competitive pressure
to reduce coverage costs to the industry
keeps observer salaries low, resulting in
reduced observer availability.”” Observer
salaries will range from $3,900 per
month for new observers to $5,610 per

month for experienced observers in
2003. Also, “Instability in the fishing
and observer provider industries has
created situations in the past where
observers were not paid for work
performed.” That would have been 1994
or so: if observer morale is still low, as
the background alleges, events of 1994
can not be blamed.

Response: NMFS agrees that some of
the issues experienced within the
Observer Program in past years no
longer appear to be a problem. However,
we have no assurance that similar issues
will not be encountered again in the
future. A strong, credible Observer
Program is of paramount importance to
the monitoring and management of the
North Pacific fishery resources.
Recognition of this fact continues to
provide the initiative for improvements
to this program, including this final
rule.

Comment 21: The new permitting,
certification, and decertification
procedures for observers and observer
providers appear in large part to be a
continuation of current practice dressed
up in new terminology. We want to
point out that any new system of
“observer certification endorsements”
needs to be implemented in such a way
as to allow the ““certification official” to
issue these endorsements on the very
afternoon an observer completes
training or briefing. If the new system is
not able to meet this time line, it will
result in an Observer Program that is
less efficient and less responsive to
industry needs which will cost industry
more money.

Response: NMFS understands the
need for timely decisions for all
observer endorsements under the new
system. The system will be set up such
that the certification official can issue
endorsements the same day observers
successfully complete training or
briefing, which will ensure they are
available for immediate deployment.

Comment 22: The proposed rule calls
for providers to replace lost or damaged
gear, but that raises the question as to
whether gear that wears out due to
normal use is also our responsibility. It
would also be helpful if the Observer
Program would provide us with a list of
required and optional gear that NMFS
provides for observers and with a list of
vendors and replacement cost for each
item in the event we need to purchase
replacement gear. Would the observer
provider replace the gear itself or simply
reimburse NMFS? How and when will
NMFS notify us that gear has been lost
or damaged? We request that NMFS be
required to notify providers within 5
business days of receiving an observer’s
gear of any items in need of
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replacement. This will allow us to
recoup costs from our observers if gear
was lost or damaged due to negligence.

Response: Upon request, NMFS can
provide a list of required and optional
gear that includes a list of accountable
items. NMFS does not expect observer
providers to replace gear that wears out
due to normal use. NMFS does not have
a way of accepting reimbursements for
lost or damaged gear. Instead, observer
providers are expected to purchase
replacement gear and have it shipped to
the nearest Observer Program facility. If
an accountable gear item is lost or
damaged NMFS will notify observer
providers within 5 business days of
learning accountable gear has been lost
or damaged. Included with that
notification will be a list of vendors and
estimated cost for replacement.

Comment 23: This proposed rule
requires observer providers to provide
observers as requested by vessels and
processors who need to fulfill their
observer coverage requirements. Will we
be required to respond to any such
request, even if it is made by a vessel
who failed to pay us last year? By a
vessel we abandoned as unsafe last
month? By a vessel who calls only two
weeks or two days before needing an
observer? By a vessel with which we
have no contract? The answer we will
give to any of these questions is “No”,
but the question is, by so answering,
will we be in violation? If the answer to
that question is “Yes”, then the
proposed text needs to be re-written. We
suggest the wording to this regulation be
changed to, “An observer provider must
provide an observer for deployments as
requested by vessels and processors,
with which the provider has a current
signed contract, to fulfill vessel and
processor requirements...”” Similar
wording was proposed in an earlier
draft, but it has been changed. This
change is necessary to protect the
provider from being penalized for not
providing observers for vessels that have
not been offered a contract.

Response: The proposed rule does not
change existing regulatory text
addressing the expectation that observer
providers supply observers as requested
by vessels and processors to fulfill
industry observer coverage
requirements. As in the past, NMFS and
NOAA will take into account any and
all mitigating factors (such as those
outlined in the comment) prior to
making a decision to pursue an
enforcement action against an observer
provider. While NMFS supports private
contract arrangements between observer
providers and their clientele, NMFS is
not optimistic about a contract
requirement being able to unilaterally

assure industry that observers always
will be available when necessary to
satisfy coverage requirements,
particularly if a lack of planning results
in last minute requests. NMFS also
recognizes countervailing needs of
observer providers and vessel or
processor owners and operators who
require observer services to maintain
compliance with observer coverage
requirements. Observer providers
cannot be forced to enter into a contract
arrangement with a person they believe
represents inappropriate business or
safety risks. Conversely, industry
members need assurance that observer
services will be available when they
need them so that fishing operations are
not negatively impacted. NMFS is
optimistic that the existing program can
be enhanced in the future to address
these issues and is working with the
Council and its Observer Advisory
Committee to develop alternatives for
analysis.

Comment 24: The proposed rule
requires that a written contract exist
between observer providers and
observers. Most observers are currently
employed by providers who have a
contract with the Alaska Fisheries
Division of the United Industrial
Workers. These providers have contracts
with the union, not with individual
observers. To be accurate, the text
should require either “written
contracts” for non-union providers or
“written contract addendums” for union
providers.

Response: NMFS recognizes there are
both union and non-union observer
providers and has made a change to the
regulation language at
§679.50(i)(2)(i)(C) to include both
contracts and contract addendums.

Comment 25: During the Council
process it was decided that language
would be added that allows for
observers to verbally agree to a contract
extension. In some cases observers are
working different contracts (i.e., ADF&G
Shellfish, NMFS Marine Mammal).
Observer providers may ask a prior
observer to switch between assignments
in the field. Providers should only be
required to provide new contracts if
there is a substantial change in contract
language or during the first contract for
a new calendar year. We suggest the
language, “‘The contract must be signed
by the observer and observer provider
prior to the observer’s deployment...” be
replaced with, “The contract must be
signed by the observer and observer
provider prior to the observer’s initial
deployment in a new calendar year...”

Response: For each cruise an observer
participates in it is important there be
a signed contract or contract addendum

between the observer and observer
provider. As pointed out in Comment
24, not all observer providers have a
contract with the union, therefore,
without this regulation NMFS has no
assurances that observers will have the
protection of a contract. In addition,
regulations such as § 679.50(i)(2)(v) rely
on there being a contract between the
observer and observer provider.

Comment 26: Observers often line up
work while they are traveling and
without access to fax, e-mail, or mail. In
addition, observers often arrive in
Seattle and depart for Anchorage that
same evening, and in such cases we
should not be expected to get a contract
addendum to them until they are
already in briefing. In other cases,
observers who have been granted a
briefing waiver and are being deployed
on an emergency basis (to take the place
of an injured or ill observer for instance)
do not stop in Seattle or Anchorage
before reaching their port of
embarkation. In these cases we should
not be expected to get a contract
addendum to them until early in their
field deployment. As written, this
requirement for a contract between an
observer and their provider will
decrease the flexibility we have
developed to cope with unforseen
coverage problems. We are bound by
our contract with the union whether or
not we have a signed addendum with an
observer; as a union contractor, we find
this regulation unnecessary.

Response: Regulations at
§679.50(i)(2)(C) require that a written
contract must be signed prior to an
observer’s deployment. According to
§679.2, a deployment begins upon
arrival at the point of embarkation (see
also response to Comment 3). Except for
emergency situations, as outlined in the
comment, obtaining a signed written
contract should not be problematic for
observer providers. At least one
observer provider has an office in each
of the major ports or cities observers
travel through on their way to
deployments (i.e., Anchorage, Seattle,
Kodiak and Dutch Harbor). Given the
fact that an observer must travel through
at least one of these locations in order
to reach a vessel or processor, NMFS
believes observer providers will have
ample opportunity to get a contract or
contract addendum to observers prior to
their deployment. See also response to
Comments 24 and 25.

Comment 27: We are opposed to the
proposed regulation that NMFS would
require observer providers to obtain a
signed contract from the observer prior
to deployment. We had a teleconference
on this issue and after much discussion,
NMFS said they would not pursue this
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regulation. This proposed regulation
was not included in the changes
proposed to the Council so they have
not had an opportunity to comment on
it.

Response: NMFS would like to
clarify. The meeting referred to in the
comment occurred on November 7,
2001, which was very early on in the
regulatory process. At this meeting
NMFS agreed to not pursue a
requirement that observer providers
have a signed contract with each
observer before the observer enters
training or briefing. NMFS agreed to this
for the reasons outlined in Comment 26.
The regulation was resurrected in a new
format, which requires a signed contract
prior to deployment, as the regulations
were developed for reasons outlined in
the response to Comment 25. See also
response to Comment 7.

Comment 28: In the section of the
proposed regulations that deals with
new physical ailments prior to observer
deployment, we believe the word “not”
has been misplaced. We believe the
regulation should read, “An observer
provider must assign to vessels or
shoreside or floating processors only
observers: who have not informed the
observer provider at the time of
embarkation that he or she is
experiencing any new physical ailments
or injury since submission of the
physician’s statement...” By rewording
the regulation observers will only be
required to contact their provider if
there is a problem, which will cut down
on unnecessary communication
expenses and free up time better spent
dealing with observers who have
informed us of an illness or injury. We
think it is a mistake to single out
“physical” ailments for reporting.
Mental illness needs to be included in
whatever language is settled upon.

Response: NMFS agrees and has made
the necessary word change and added
mental illness to §679.50(1)(2)(iii)(B).

Comment 29: Observers are
responsible for informing us in a timely
manner if they are sick or injured, and
we are responsible for having their
illness or injury addressed before they
return to work, whether on the same or
another vessel. Under our approach,
medical personnel determine whether
an observer can work or not. Usually the
medical personnel and the observer are
in agreement as to the observer’s fitness,
but where there is disagreement, the
situation is most likely to be one where
the observer thinks they can go on
working, but medical staff disagree. The
proposed text, which would allow the
provider to take an observer’s word as
to their fitness, could lead us to deploy
observers who are less fit as a group

than the observers who get deployed
under our current approach.

Response: NMFS agrees. See response
to comment 28.

Comment 30: We view this regulatory
package as yet another short-term band-
aid for problems that require a long-term
solution. The background statement
indicates the Observer Advisory
Committee and Council have failed to
develop a new plan. The agency needs
to take the lead to revamp the Observer
Program by instituting the Research
Plan (or something similar) with or
without the Council’s approval. The
Council process has not produced a
solution in over a decade; why should
we expect this to change within the next
five years?

Response: NMFS agrees that long term
solutions to several longstanding issues
within the Observer Program have been
difficult to identify, develop, and
implement. NMFS recognizes that a
leadership role exists for the agency in
providing long term changes to the
Observer Program and is committed to
refocusing effort toward this goal. NMFS
recognizes, however, that effective
change will require support from the
Council and intends to work within the
public Council process to develop and
ultimately implement necessary
changes. Notwithstanding lack of action
since repeal of the Research Plan in
1995, we remain optimistic that
meaningful changes can and will be
pursued over the next 5—year period.

Comment 31: The proposed rule
states, ‘““Vessels carrying observers are
required under regulations at
§679.50(f)(1)(ii) to have on board a valid
commercial fishing vessel safety decal
issued by the Coast Guard. However,
obtaining this decal through a Coast
Guard inspection is a voluntary program
and vessels are not prevented from
operating without one.” This language
is confusing since many vessels require
100 percent observer coverage and the
general prohibitions of the Magnuson-
Stevens Act (MSA) at §600.725(s) state
that vessels may not “fish without an
observer when the vessel is required to
carry an observer.” The proposed rule
seems to conflict with the MSA.

Response: NMFS would like to clarify
statements made in the preamble to the
proposed rule. Vessels carrying
observers are required under regulations
at §679.50(f)(1)(ii) to have on board a
valid commercial fishing vessel safety
decal issued by the Coast Guard. From
the perspective of the Coast Guard, this
program is voluntary as the Coast Guard
does not require commercial fishing
vessels to undergo these inspections.
NMFS, however, mandates otherwise in
regulations that require fishing vessels

carrying observers to obtain a Coast
Guard inspection in order to be issued
a valid commercial fishing vessel safety
decal. Thus, while the Coast Guard
program is voluntary, obtaining a valid
safety decal is mandatory under NMFS
regulations for vessels carrying
observers. NMFS disagrees that this
approach conflicts with the Magnuson-
Stevens Act.

Comment 32: While we would prefer
that staff be able to verify fishing vessel
safety decals, it just is not possible for
staff to be in every single port where we
deploy observers. If an observer verifies
the decal, will that alone meet this
NMFS requirement? If our records
indicated that an observer verified the
decal last week or last month and that
it is still current, does that suffice, or
does the next observer need to call it in
too? Would it be more efficient to have
safety decal information provided by the
Observer Program and/or the Coast
Guard about who has current stickers
and/or safety concerns/complaints?

Response: On page 58467 of the
proposed rule, NMFS outlined who
could verify fishing vessel safety decals
to satisfy this requirement. One of the
options allows observer provider
employees, including observers, to
verify the presence of a valid decal and
convey that information to the observer
provider via phone, fax, or e-mail. As
outlined above, this verification must be
conveyed to the observer provider prior
to the observer(s) embarking. A decal
must be verified before every observer
or set of observers embarks on a vessel.
In addition to decals expiring, they can
be revoked by the Coast Guard if safety
violations are noted. For this reason,
NMFS believes the most efficient way to
verify safety decal information is for the
observer provider to do it prior to each
observer embarking on a vessel.

Comment 33: A fishing vessel safety
decal does not ensure a vessel is
currently safe. Decals are good for two
years! Having a Coast Guard safety decal
is not an effective solution to the
problem at hand. We feel the regulations
should be strengthened on the backside
of the issue. What steps does an
observer provider take if an observer
reports an unsafe vessel? Our policy has
always been to support the observer
should he or she decide not to board a
vessel due to safety concerns.

Response: NMFS agrees that having a
valid fishing vessel safety decal does not
guarantee a vessel is safe. However, it
does mean that the vessel has
undergone an inspection by Coast Guard
personnel who are specialists in fishing
vessel safety. If an observer reports an
unsafe vessel to their provider,
regulations at § 679.50(1)(2)(x)(I)(3)
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require the observer provider to report
any concerns about vessel safety or
marine casualty to the Observer Program
within 24 hours. NMFS has a long
history of working with the Coast Guard
to investigate and correct safety issues.
Observer providers and other entities
are encouraged to forward specific
safety suggestions to the Coast Guard.
Also see response to Comment 4.

Comment 34: NMFS should focus on
improving the communication between
NMFS, providers, USCG, and vessels to
create a database of safety issues. NMFS
must notify providers if observers or
NMFS staff raise safety concerns about
a vessel. NMFS should develop training
protocols to ensure observers can verify
vessel safety. The proposed regulation
on verifying fishing vessel safety decals
does not adequately address the issue,
and it will be difficult to enforce. It
seems the main purpose of this
regulation is to protect NMFS’ liability
interests and not the real issue of vessel
safety.

Response: NMFS has worked very
closely with the Coast Guard, NMFS
Enforcement, observer providers, and
the fishing industry when vessel safety
issues arise. This cooperation will
continue in the future. NMFS continues
to develop observer safety training and
works in cooperation with the Coast
Guard to ensure observers are able to
identify and verify safety equipment
when they board a vessel. Safety issues
identified by NMFS staff and observers
are documented and passed on to the
appropriate authorities for resolution.
Specific recommendations on how to
improve observer safety are welcome.
Also see responses to Comment 4 and
Comments 31 - 33.

Comment 35: The regulation requiring
mid-cruise data reviews has been
debated endlessly, and we agree with
the final wording in principle, but we
request it be amended to read, “The
observer does not at any time during
their deployment travel through a
location where Observer Program staff
are available and able to complete in a
timely manner an in-person data
review.” We are concerned that if NMFS
staff are not able to complete mid-
cruises in a timely manner (e.g., due to
office closures, observers arriving in
Anchorage after business hours, etc.)
that observers, vessels, and observer
providers will be forced to wait. We
would also like NMFS to clarify that the
observer providers will not have to
change their normal logistics if doing so
would adversely affect the deployment
of observers. For example, there will be
situations where an observer will fly
through Anchorage but only to make a
connecting flight to another port.

Response: As worded, this regulation
states that NMF'S staff must be available
for an observer to complete an in-person
mid-deployment data review. If an
observer will be traveling on a weekend,
holiday, or after business hours through
a location where the Observer Program
has staff, NMFS has committed to
making staff available for in-person mid-
deployment data reviews. NMFS staff
expect observer providers to advise
them in advance in these situations. If
after such notification NMFS staff are
not available, the observer provider
would be required to ensure their
observer complete a phone or fax mid-
deployment data review as described in
the observer manual. In certain
situations it may be necessary for NMFS
to affect normal deployment logistics if
an observer’s errors were so egregious
that the agency felt they could only be
dealt with in-person. NMFS does not
believe this will happen very often, but
affecting logistics for an in-person data
review would be in the public’s interest
if it does.

Comment 36: In the preamble, NMFS
states, “The duties of an observer aboard
a vessel delivering to a shoreside or
floating processor are complete only
when the vessel has finished offloading
its catch and the observer has sampled
that catch as it flows past the observer
on a conveyor, typically as the fish
enters the plant.” This is true of pollock
but not of cod, rockfish, flatfish, etc. In
its current form, this topic has not been
addressed and will place unnecessary
financial burden on both observer
providers and industry.

Response: The preamble language of
the proposed rule was too vague and did
not adequately describe the new
regulation. However, the regulatory text
was correct. At §679.50(i)(2)(vii)(D) the
regulations state, “An observer provider
must not: (D) Move an observer from a
vessel or floating or shoreside processor
before that observer has completed his
or her sampling or data transmission
duties.” NMFS asserts that in the
pollock fishery an observer samples the
catch typically as it enters the plant, but
observers delivering from other fisheries
typically do not have duties at the plant
other than transmitting their data to
NMFS. The regulation clearly describes
that observers must be allowed to
sample and transmit their data, neither
of which will place an unnecessary
burden on observer providers or
industry.

Comment 37: There was no
discussion of a NMFS-provided
pamphlet to be distributed to physicians
by the observer provider at any time
during the Council process. We have not
had time to review this regulation with

the Council or NMFS and are uncertain
what function it would serve. We feel it
would duplicate unnecessarily
information that is already provided to
observers, observer providers, and
physicians. We request this regulation
be removed for proper review.

Response: NMFS did not specifically
discuss the distribution of the pamphlet
to physicians with the Council. NMFS
did, however, discuss the necessity for
this pamphlet to be distributed to
potential observers. The purpose of the
pamphlet, in part, is to provide
consistent, factual information about
observing to observer candidates so that
they can make an informed decision as
to whether observing is for them. NMFS
feels that physicians, who judge an
observer candidate’s fitness for this job,
should have that same information.
Regulations at § 679.50(i)(2)(x)(C)
require that, ”...prior to the
examination, the physician was made
aware of the duties of the observer and
the dangerous, remote, and rigorous
nature of the work...” NMFS feels
distribution of the NMFS-provided
pamphlet to physicians by observer
providers is the most effective way to
ensure they make informed decisions on
observer fitness. See also response to
Comment 16.

Comment 38: Within the proposed
regulation at § 679.50(j)(2)(ii)(D)(3) we
are unclear what “substantially
affected”” means in this context. For
example, if an observer has a boyfriend/
girlfriend that works on a vessel, can the
observer be deployed to a different
vessel within the same fishing
company? Please clarify and provide
examples.

Response: If the performance or non-
performance of an observer’s duties
would benefit or harm the value or
substance of vessel or processing plant
personnel or the profits such
individuals receive, it would meet the
definition of “substantially affected.”
NMFS encourages observer providers to
seek guidance from NMFS for unique
situations to better ensure that conflict
of interest standards are not violated.

Comment 39: With respect to observer
provider responsibilities in the
proposed rule, item 2 under
§679.50(i)(2)(1)(C) requires the
observer’s signed contract to contain, as
a condition of continued employment, a
provision that catch messages be
submitted to the Observer Program at
least every 7 days. If an observer has
been deployed to shoreside fisheries
and is not able to submit their catch
message prior to their next assignment
(due to waiting for a fish ticket,
paperwork not complete, no access to
communications equipment at the plant,
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etc.) and the observer is deployed to a
vessel that will not return to port within
seven days so the catch message may be
submitted, is the observer in breach of
contract? We request NMFS clarify what
“unless otherwise specified by the
Observer Program’” means as it relates to
this proposed wording.

Response: NMFS has specified that
catch messages be received at least
every 7 days because that schedule
typically satisfies the quota tracking
needs. In certain situations (e.g., a
fishery is about to close), NMFS
requests that observers submit their
catch messages twice per week or daily
to allow for a more exact estimation of
when fishing needs to cease before the
quota is exceeded. The wording, ‘“‘unless
otherwise specified by the Observer
Program” is necessary to accommodate
more frequent data needs in these
situations. As outlined in the comment,
situations exist when an observer
cannot submit their catch message at

least every 7 days, and NMFS fully
understands this. When catch messages
are not being received at least every 7
days, NMFS will examine the situation
and make a determination as to whether
the observer is being negligent in the
performance of their duties and
therefore not fulfilling an element of
their contract. This information will be
provided to the observer provider.
Comment 40: NMFS would like to
require that observer providers submit
in a weekly deployment/logistics report
the location of unassigned observers.
This is another new requirement added
with no previous discussion. We would
like NMFS to provide information as to
why this is important and how it will
be used. An unassigned observer’s
location may change several times
before the next weekly report is
submitted. Why does NMFS need to
know where these individuals are?
Response: Following the Council
process and during the development of

these regulations, NMFS recognized that
groundfish observers work as observers
in other fisheries and sometimes have
breaks in the middle of a cruise. NMFS
also recognized that it did not always
know where these observers were. At
times NMFS needs to locate these
individuals to get data that has not been
received, correct data that may be
erroneous, or put them in contact with
NMFS Enforcement for a violation they
witnessed. While NMFS understands
than an observer’s location may be in
flux, the agency feels it is important to
know where observers with an open
cruise are or at least have an idea of
where they are throughout their cruise
so they may be contacted.

Changes From the Proposed rule to the
Final Rule

Several changes from the proposed
rule to the final rule are implemented
under this action. These changes and
the reasons for them are listed below.

PROPOSED RULE CITATION AND TEXT

FINAL RULE CITATION AND TEXT

REASONS FOR CHANGE

§679.50(e)(3)

§679.50(E)(3) «.rorveererreeeerreeeeeeereeee

Changed as a response to Comment 11

Vessel, shoreside processor, and stationary floating proc-
essor owners and operators may contact NMFS in writ-

ing to request assistance in improving observer data
sampling

quality and resolving observer

issues.

Requests may be submitted to: NMFS Observer Pro-
gram Office, 7600 Sand Point Way NE, BIN C15700
Building 4, Seattle, Washington 98115-0070 or trans-

mitted by facsimile to 206-526—4066.

§679.50(e)(1), (h), and (h)(1)-(2)

§679.50(h)(1) and (2)

Vessel, shoreside processor, and sta-
tionary floating processor owners and
operators, as well as observers and
observer providers may contact NMFS
in writing to request assistance in im-
proving observer data quality and re-
solving observer sampling issues.
Requests may be submitted to: NMFS
Observer Program Office, P.O. Box
15700, Seattle, Washington 98115—
0070 or transmitted by facsimile to
206-526-4066..

Replace the term “carry” with “use”

Add the phrase “or for other conserva-
tion and management purposes” to the
end of each paragraph.

and an update to the mailing address
of the NMFS Observer program

The proposed rule terminology referring
to vessels and shoreside processors
“carrying” observers or NMFS staff or
individuals authorized by NMFS, is not
technically correct with respect to
shoreside processors. Thus, replacing
word “used” with “carry” in the regu-
latory text will more uniformly apply to
both vessels and shoreside proc-
essors.

This addition is necessary to acknowl-
edge that the possibility exists that the
deployment of NMFS staff or an indi-
vidual authorized by NMFS may result
in deployments to vessels or proc-
essors beyond those currently required
at §679.50(c) and (d), or §679.7(f)(4).
Vessels and processors currently not
required to carry observers under
§679.50(c) and (d) or 8679.7(f)(4)
would not be subject to deployment of
NMFS staff or other authorized individ-
uals for purposes of paragraph (h) of
this section in this final rule.
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PROPOSED RULE CITATION AND TEXT

FINAL RULE CITATION AND TEXT

REASONS FOR CHANGE

§679.50(i)(1)(v)

(v) Agency determination on an application--(A) Approval
of an application. If an IAD is made to approve the ap-
plication, the observer provider permit application re-
view board will issue an observer provider permit to the
applicant upon determination by the review board that
the application is complete and all evaluation criteria
are met.

§679.50())(2)()(B)(2)

Provide to the candidate a copy of the Observer Pro-
gram’s drug and alcohol policy. Observer job pam-
phlets and the drug and alcohol policy are available
from the Observer Program Office at the address listed
in paragraph (e)(3) of this section.

§679.50()(2)(1)(C)

A written contract must exist between the observer pro-
vider and each observer employed by the observer pro-
vider. The contract must be signed by the observer and
observer provider prior to the observer's deployment
and must contain the following provisions for continued
employment:

§679.50(i)(2)(iii)(B)

Who have informed the provider at the time of embar-
kation that he or she is not experiencing any new phys-
ical ailments or injury since submission of the physi-
cian's statement as required in paragraph (i)(2)(ix)(C)
of this section that would prevent him or her from per-
forming their assigned duties; and

§679.50(1)(2)(X)(E)

Observer debriefing registration. The observer provider
must contact the Observer Program within 5 days after
the completion of an observer's deployment

§679.50())(2)(x)(G)
Copies of contracts with observer providers and observ-
ers.

§679.50(i)(2)(x)(H)

Change in observer provider management and contact in-
formation. An observer provider must submit notifica-
tion of any change to the information submitted on the
provider's  permit application under paragraph
@)(2)(ii)(A) or (B) of this section. Within 30 days of the
effective date of such change, this information must be
submitted by fax or mail to the Observer Program Of-
fice at the address listed in paragraph (e)(3) of this
section.

8679.50()(1)(V) wevevreererieeienieeienieeee s
(v) Agency determination on an applica-
tion--(A) Approval of an application.
Upon determination by the review
board that the application is complete
and all evaluation criteria are met, an
IAD is made to approve the application
and the observer provider permit appli-
cation review board will issue an ob-
server provider permit to the applicant..
§679.50(1)(2)(1)(B)(2)
Provide to the candidate a copy of the
Observer Program’s drug and alcohol
policy. Observer job pamphlets and
the drug and alcohol policy are avail-
able from the Observer Program Office
at the address listed in paragraph
(e)(3) of this section or at the Observer
Program’s web site at http://
www.afsc.noaa.gov/refm/observers/de-
fault.htm..
§679.50(i)(2)(1)(C)
For each observer employed by an ob-
server provider, either a written con-
tract or a written contract addendum
must exist that is signed by the ob-
server and observer provider prior to
the observer's deployment and that
must contains the following provisions
for continued employment:.
§679.50(i)(2)(iii)(B)
Who have not informed the provider prior
to at the time of embarkation that he
or she is not experiencing a mental ill-
ness or a physical ailment or injury de-
veloped since submission of the physi-
cian’s statement, as required in para-
graph (i)(2)(ix)(C) of this section, that
would prevent him or her from per-

forming his or her assigned duties; and.

8679.50(i)(2)(x)(E)

Observer debriefing registration. The ob-
server provider must contact the Ob-
server Program within 5 business days
after the completion of an observer's
deployment.

§679.50 (i) (2) (¥) (G)

Copies of observer provider contracts
with entities requiring observer serv-
ices and with observers..

§679.50(i)(2)(x)(H)

Change in observer provider manage-
ment and contact information. Except
for changes in ownership addressed
under paragraph (i)(1)(vi) of this sec-
tion, an observer provider must submit
notification of any other change to the
information submitted on the provider's
permit application under paragraph
@)(2)(ii)(A) through (D) of this section.
Within 30 days of the effective date of
such change, this information must be
submitted by fax or mail to the Ob-
server Program Office at the address
listed in paragraph (e)(3) of this sec-
tion. Any information submitted under
@)(L)(ii)(C) or (i)(1)(ii)(D) of this section
will be subject to NMFS review and
determinations under (i)(1)(iii) through
(viii) of this section..

This revision simply reflects a technical
edit to clarify regulatory text.

Changed as a response to Comment 16
to clarify that Observer Program docu-
ments and policy guidance also can be
obtained from the Observer Program
website.

Changed as a response to Comment 24

Changed as a response to Comment 28.
A similar provision also was added to
the list of responsibilities of observer
providers at §679.50(i)(2)(i)(C)(4) that
requires providers to include a provi-
sion in their contract or contract ad-
dendum with observers that observers
inform them of any newly developed
mental or physical aliment prior to em-
barkation.

Changed as a response to Comment 15.

The revision to the heading of this para-
graph (G) is edited to more accurately
reflect the content of the regulatory
text in this paragraph

Changes in observer provider manage-
ment information, including changes to
board members or corporate officers
who provide input into company deci-
sions and operating protocol, must be
assessed relative to potential conflict
of interest and culpability as set forth
under (i)(1)(ii))(C) and (D). This is nec-
essary for the same reasons this infor-
mation is important in the original ob-
server provider application process.
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PROPOSED RULE CITATION AND TEXT

FINAL RULE CITATION AND TEXT

REASONS FOR CHANGE

§ 679.50(i)(3)(iii)

Limitations on conflict of interest. Must not solicit or ac-

cept, directly or indirectly, any gratuity, gift, favor, enter-
tainment, loan, or anything of monetary value from any-
one who conducts activities that are regulated by
NMFS, or who has interests that may be substantially
affected by the performance or nonperformance of the
official duties of observer providers.

()i (A)

Existing Observers. Observers who completed sampling
activities between June 30, 2001, and December 31,
2002, and have not had his or her certification revoked
during or after that time period, will be considered to
have met certification requirements under this section.
These observers will be issued a new certification prior
to their first deployment after December 31, 2002.

()(@)(ii(B) (4) (ii)

If a candidate fails training, he or she will be notified in
writing on or before the last day of training. The notifi-
cation will indicate: the reasons the candidate failed the
training; whether the candidate can retake the training,
and under what conditions, or; whether the candidate
will not be allowed to retake the training. If a deter-
mination is made that the candidate may not pursue
further training, notification will be in the form of an IAD
denying certification, as specified under paragraph
H)(D)(iv)(A) of this section.

§679.50 (j) (1) (v) (A)

Certification training endorsement. A certification training
endorsement signifies the successful completion of the
training course required to obtain observer certification.
This endorsement is required* * *

§679.50(i)(3)(iii)
Limitations on conflict of interest. Must
not solicit or accept, directly or indi-
rectly, any gratuity, gift, favor, enter-
tainment, loan, or anything of mone-
tary value from anyone who conducts
fishing or fish processing activities that
are regulated by NMFS, or who has in-
terests that may be substantially af-
fected by the performance or non-
performance of the official duties of
observer providers..
()@ A)
Existing Observers. Observers who com-
pleted sampling activities between
June 30, 2001, and December 31,
2002, and have not had his or her cer-
tification revoked during or after that
time period, will be considered to have
met certification requirements under
this section. These observers will be
issued a new certification prior to their
first deployment after December 31,
2002, unless NMFS determines that
the observer has not been deployed,
or has not performed sampling duties,
or has not been debriefed successfully
in the preceding 18 months..
(@)(i(B)(4)(i)
If a candidate fails training, he or she will
be verbally notified of the unsatisfac-
tory status of his or her training in writ-
ing on or before the last day of train-
ing. Within 10 business days of the
verbal notification, the observer can-
didate will be notified in writing. The
written notification will indicate why the
candidate failed the training; whether
the candidate can retake the training,
and whether the candidate may or
may not be allowed to retake the train-
ing. If a determination is made that the
candidate may not pursue further train-
ing, notification will be in the form of
an |AD denying certification, as speci-
fied under paragraph (j)(1)(iv)(A) of
this section..
§679.50())(1)(v)(A)Certification  training
endorsement. A certification training
endorsement signifies the successful
completion of the training course re-
quired to obtain observer certification
this endorsement. A certification train-
ing endorsement is required ***.

Many activities are regulated by NMFS,
but only regulated fishing and fish
processing activities are related to the
conflict of interest issue being consid-
ered. Thus, the intended effect of this
revision to the proposed rule is to nar-
row the scope of activities that could
lead to conflict of interest concerns.

This change is necessary to limit auto-
matic re-certification to only those prior
observers who were deployed within
the 18 months preceding their first de-
ployment after December 31, 2002. An
18-month time frame is reasonable,
given the changes in fisheries and
fishery regulations that typically occur
over this time period that could affect
the applicability of certification training
received prior to 2003.

Change in response to Comment 13 and
to provide a more realistic time frame
for written notification.

Technical edit to clarify the subject of the
regulatory text.
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PROPOSED RULE CITATION AND TEXT

FINAL RULE CITATION AND TEXT

REASONS FOR CHANGE

§679.50 (j) (3) (iii)

Issuance of initial administrative determination. Upon de-
termination that suspension or decertification is war-
ranted under paragraph (j)(3)(ii) of this section, the sus-
pension/decertification official will issue a written IAD to
the observer via certified mail at the observer’s most
current address provided to NMFS under §679.43(e).
The IAD will identify whether a certification is sus-
pended or revoked and will identify the specific reasons
for the action taken. If the IAD issues a suspension for
an observer certification, the terms of the suspension
will be specified. Suspension or decertification is effec-
tive immediately as of the date of issuance, unless the
suspension/decertification official notes a compelling
reason for maintaining certification for a specified pe-
riod and under specified conditions.

8679.50()(B)() +vevveerrerieeieniieiereee e
Issuance of initial administrative deter-
mination. Upon determination that sus-
pension or decertification is warranted
under paragraph (j)(3)(ii) of this sec-
tion, the suspension/decertification offi-
cial will issue a written IAD to the ob-
server via certified mail at the observ-
er's most current address provided to
NMFS under §679.43(e). The IAD will
identify whether a certification is sus-
pended or revoked and will identify the
specific reasons for the action taken. If
the IAD issues a suspension for an ob-
server certification, the terms of the
suspension will be specified.
Suspension or decertification can be
made effective upon issuance of the
IAD in cases of willfulness or those
cases in which public health, interest,
or safety require such actions. In such
cases, the suspension/decertification
official will state in the IAD that sus-
pension or decertification is effective at
time of issuance and the reason for

NMFS is revising the proposed rule regu-
latory text to more accurately reflect
the specific legal process for suspen-
sion and decertification of certified ob-
servers at time of issuance of an IAD
under 5 U.S.C. 558.

the action..

Classification

This final rule contains collection-of-
information requirements subject to the
Paperwork Reduction Act and which
have been approved by OMB under
OMB control number 0648—0318. These
requirements and their associated
burden estimates per response are: 60
hours for application for a new observer
provider permit; 15 minutes for observer
candidates to provide copies of college
transcripts and disclosure statements to
their observer provider; 15 minutes for
observer providers to submit to NMFS
copies of observer candidates’ college
transcripts and disclosure statements; 5
minutes for notice of observer physical
examination; 2 hours for observer time
for a physical examination; 7 minutes
for notice of projected observer
assignment; 7 minutes for submission of
information to register observers for
different types of briefing sessions; 12
minutes for certificate for insurance; 15
minutes for copies of different types of
contracts; 7 minutes for weekly
deployment/logistics report; 7 minutes
for notice of observer debriefing
registration; 2 hours for report of
observer harassment, observer safety
concerns, or observer performance
problems; 30 minutes for Industry
Request for Assistance in Improving
Observer Data Quality Issues; 15
minutes for the addition of permit
information updates by observer
providers to keep permit information
current; 40 hours for the observer
provider appeals process if a provider
disagrees with agency action to deny

issuance of a permit; and 20 hours for
an observer candidate’s appeal if denied
certification.

The response times include the time
for reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Send comments regarding this burden
estimate, or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS and OMB
(see ADDRESSES).

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB Control Number.

This rule has been determined to be
not significant for purposes of Executive
Order 12866.

NMFS prepared a FRFA, which
describes the impact this final rule may
have on small entities. The FRFA
incorporates the Initial Regulatory
Flexibility Analysis (IRFA) and its
findings. A copy of the FRFA is
available from NMFS (see ADDRESSES).
No comments on the IRFA were
received during the comment period
that would result in findings that differ
from those previously described. A
description of the impacts of this action
on small entities was summarized in the
proposed rule (67 FR 58452, September
16, 2002).

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Recordkeeping and
reporting requirements.

Dated: November 27, 2002.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is amended
as follows:

PART 679- FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

2.In §679.2, the definition for
“Observer Contractor” is removed; the
definition for “Observer” is revised, and
the definition of “Observer Provider” is
added in alphabetical order to read as
follows:

§679.2 Definitions.

* * * * *

Observer means any

(1) Individual who is awarded NMFS
observer certification to carry out
observer responsibilities under this part,
and who is employed by an observer
provider for the purposes of providing
observer services to vessels, shoreside
processors or stationary floating
processors under this part; or

(2) NMFS staff or other individual
authorized by NMFS deployed, at the
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direction of the Regional Administrator,
aboard vessels or at shoreside
processors or stationary floating
processors for purposes of providing
observer services as required for vessels,
shoreside processors or stationary
floating processors under § 679.50(c) or
(d), or for other purposes of
conservation and management of marine
resources as specified by the Regional
Administrator.

* * * * *

Observer Provider means any person
or commercial enterprise that is granted
a permit by NMFS to provide observer
services to vessels, shoreside processors,
or stationary floating processors for
observer coverage credit as required in
subpart E of this part.

* * * * *

3.In §679.7, paragraph (a)(3) is
revised to read as follows:

§679.7 Prohibitions.

* * * * *

(a) * *x %

(3) Groundfish Observer Program. (i)
Fish or process groundfish except in
compliance with the terms of the
Groundfish Observer Program as
provided by subpart E of this part.

(ii) Except where observer services are
provided by NMFS staff or other
individuals authorized by NMFS under
§679.50(e), provide observer services to
the North Pacific Groundfish fisheries
without an observer provider permit
issued under §679.50(i)(1).

* * * * *

4.In §679.43, paragraph (e) is revised
to read as follows:

§679.43 Determinations and appeals.
* * * * *

(e) Address of record. General - NMFS
will establish as the address of record
the address used by the applicant in
initial correspondence to NMFS
concerning the application.
Notifications of all actions affecting the
applicant after establishing an address
of record will be mailed to that address,
unless the applicant provides NMFS, in
writing, with any changes to that
address. NMFS bears no responsibility if
a notification is sent to the address of
record and is not received because the
applicant’s actual address has changed
without notification to NMFS.

* * * * *

5. In § 679.50 make the following
amendments:

a. Revise the references “(h)(1)(i)(D)
and (E)” to read “(j)(1)(v)(D) and (E)” in
paragraphs (c)(4)(i), (c)(4)(ii), and
(c)(4)(vi)(B) and (c)(4)(vi)(C);

b. Revise the reference ““‘(h)(1)(i)(D)”
to read “(j)(1)(v)(D)” in paragraphs
(c)(4)(iv), (c)(4)(v)(A), and (d)(4)(i);

c. Revise the reference “(h)(1)(i)(E)” to
read “(j)(1)(v)(E)” in paragraphs
(c)(4)(iii), (c)(4)(v)(B), and (c)(4)(vi)(A).

d. Revise the reference
“(h)(1)(i)(E)(1)” to read “(j)(1)(V)(E)” in
paragraph (c)(6)(ii).

e. Remove paragraph (j); redesignate
paragraphs (e) through (i) as (f) through
(j), respectively; add a new paragraph
(e); and revise the section heading and
the newly redesignated paragraphs (h),
(i), and (j) to read as follows:

§679.50 Groundfish Observer Program
applicable through December 31, 2007.

* k% k x %

(e) NMFS staff observers. (1) Any
vessel, shoreside processor, or
stationary floating processor required to
comply with observer coverage
requirements under paragraph (c) or (d)
of this section or under § 679.7(f)(4)
must use, upon written notification by
the agency, NMFS staff or an individual
authorized by NMFS for purposes of
coverage requirements as specified in
paragraphs (c) and (d) of this section or
for other conservation and management
purposes.

(2) Prior to deployment of NMFS staff
or individuals authorized by NMFS, the
agency will provide written notification
to the owner or operator of a vessel,
shoreside processor, or stationary
floating processor whether observer
coverage credit will be granted for that
deployment.

(3) Vessel, shoreside processor, and
stationary floating processor owners and
operators, as well as observers and
observer providers, may contact NMFS
in writing to request assistance in
improving observer data quality and
resolving observer sampling issues.
Requests may be submitted to: NMFS
Observer Program Office, P.O. Box
15700, Seattle, Washington 98115—0070
or transmitted by facsimile to 206-526—
4066.

* *x %k % %

(h) Procurement of observer services.
Owners of vessels, shoreside processors,
or stationary floating processors
required to use observers under
paragraphs (c) and (d) of this section
must arrange for observer services from
a permitted observer provider, except
that:

(1) Owners of vessels, shoreside
processors, or stationary floating
processors are required to procure
observer services directly from NMFS
when the agency has determined and
notified them under paragraph (e) of
this section that their vessel, shoreside
processor, or stationary floating

processor will use NMFS staff or an
individual authorized by NMFS in lieu
of an observer provided through a
permitted observer provider to satisfy
requirements under paragraphs (c) and
(d) of this section or for other
conservation and management
purposes.

(2) Owners of vessels, shoreside
processors, or stationary floating
processors are required to procure
observer services directly from NMFS
and a permitted observer provider when
NMFS has determined and notified
them under paragraph (e) of this section,
that their vessel, shoreside processor, or
stationary floating processor will use
NMEFS staff or individuals authorized by
NMFS, in addition to an observer
provided through an observer provider
to satisfy requirements under
paragraphs (c) and (d) of this section or
for other conservation and management
purposes.

(i) Observer provider permitting and
responsibilities--(1) Observer provider
permits--(i) General. (A) Persons seeking
to provide observer services under this
section must obtain an observer
provider permit from NMFS.

(B) New observer providers. An
applicant seeking an observer provider
permit must submit a completed
application by fax or mail to the
Observer Program Office at the address
listed in paragraph (e)(3) of this section.

(C) Existing observer providers as of
2002. NMFS-certified providers who
deployed observers under the North
Pacific Groundfish Observer Program in
2002 are exempt from the requirement
to apply for a permit and will be issued
an observer provider permit, except that
a change in ownership of an existing
observer provider after January 1, 2003,
requires a new permit application under
paragraph (i)(1)(vi) of this section if the
change involves a new person. Such
observer providers must submit to the
Observer Program Office within 30 days
of receiving the observer provider
permit issued under this paragraph any
changes or corrections regarding
information required under paragraphs
(1)(1)(i)(A) and (i)(1)(ii)(B) of this
section.

(ii) Contents of application. An
application for an observer provider
permit shall consist of a narrative that
contains the following:

(A) Identification of the management,
organizational structure, and ownership
structure of the applicant’s business,
including identification by name and
general function of all controlling
management interests in the company,
including but not limited to owners,
board members, officers, authorized
agents, and staff. If the applicant is a



72612

Federal Register/Vol. 67, No. 235/Friday, December 6, 2002 /Rules and Regulations

corporation, the articles of incorporation
must be provided. If the applicant is a
partnership, the partnership agreement
must be provided.

(B) Contact information--(1) Owner(s)
information. The permanent mailing
address, phone and fax numbers where
the owner(s) can be contacted for
official correspondence.

(2) Business information. Current
physical location, business mailing
address, business telephone and fax
numbers, and business e-mail address
for each office.

(3) Authorized agent. For observer
providers with ownership based outside
the United States, identify an authorized
agent and provide contact information
for that agent including mailing address
and phone and fax numbers where the
agent can be contacted for official
correspondence. An authorized agent
means a person appointed and
maintained within the United States
who is authorized to receive and
respond to any legal process issued in
the United States to an owner or
employee of an observer provider. Any
diplomatic official accepting such an
appointment as designated agent waives
diplomatic or other immunity in
connection with the process.

(C) A statement signed under penalty
of perjury from each owner, or owners,
board members, and officers if a
corporation, that they are free from a
conflict of interest as described under
paragraph (i)(3) of this section.

(D) A statement signed under penalty
of perjury from each owner, or owners,
board members, and officers if a
corporation, describing any criminal
convictions, Federal contracts they have
had and the performance rating they
received on the contract, and previous
decertification action while working as
an observer or observer provider.

(E) A description of any prior
experience the applicant may have in
placing individuals in remote field and/
or marine work environments. This
includes, but is not limited to,
recruiting, hiring, deployment, and
personnel administration.

(F) A description of the applicant’s
ability to carry out the responsibilities
and duties of an observer provider as set
out under paragraph (i)(2) of this
section, and the arrangements to be
used.

(iii) Application evaluation. (A) The
Regional Administrator will establish an
observer provider permit application
review board to review and evaluate an
application submitted under paragraph
(i)(1) of this section. The board will be
comprised of NMFS staff. Issuance of a
permit will be based on the
completeness of the applicant’s

application, as well as the following
evaluation criteria for each owner, or
owners, board members, and officers if
a corporation:

(1) Absence of conflict of interest as
defined under paragraph (i)(3) of this
section;

(2) Absence of criminal convictions
related to:

(1) Embezzlement, theft, forgery,
bribery, falsification or destruction of
records, making false statements or
receiving stolen property, or

(i7) The commission of any other
crimes of dishonesty, as defined by
Alaska State law or Federal law that
would seriously and directly affect the
fitness of an applicant in providing
observer services under this section;

(3) Satisfactory performance ratings
on any Federal contracts held by the
applicant; and

(4) Absence of any history of
decertification as either an observer or
observer provider;

(B) The evaluation by the review
board will provide a basis for the
board’s initial agency determination
(IAD) on whether the application is
complete and all evaluation criteria are
met.

(iv) Evidentiary period. The observer
provider permitting review board will
specify, by letter via certified return-
receipt mail, a 60—day evidentiary
period during which a candidate may
provide additional information or
evidence to support the application, if
the application is found to be deficient.

(v) Agency determination on an
application--(A) Approval of an
application. Upon determination by the
review board that the application is
complete and all evaluation criteria are
met, an IAD is made to approve the
application and the observer provider
permit application review board will
issue an observer provider permit to the
applicant.

(B) Denial of an application. An
application will be denied if the
observer provider permit application
review board determines that the
information provided in the application
was not complete or all the evaluation
criteria were not met. The observer
provider permit application review
board will prepare and send a written
IAD to the applicant upon evaluation of
a completed application. The IAD will
identify any deficiencies in the
application or any information
submitted in support of the application.
An applicant who receives an IAD that
denies his or her application may
appeal under § 679.43. An applicant
who appeals the IAD will not be issued
an interim observer provider permit and
will not receive a permit unless the final

resolution of that appeal is in favor of
the applicant.

(vi) Transferability. An observer
provider permit is not transferable. An
observer provider that experiences a
change in ownership that involves a
new person must submit a new permit
application and cannot continue to
operate until a new permit is issued
under this paragraph.

(vii) Expiration of Permit. (A) The
observer provider permit will expire
after a period of 12 continuous months
during which no observers are deployed
by the provider under this section to the
North Pacific groundfish industry.

(B) The Regional Administrator will
provide a written determination to an
observer provider if NMFS deployment
records indicate that the permit has
expired. An observer provider who
receives a written IAD of permit
expiration may appeal under §679.43. A
permit holder who appeals the IAD will
be issued an extension of the expiration
date of the permit until after the final
resolution of that appeal.

(viii) Sanctions. Procedures governing
sanctions of permits are found at
subpart D of 15 CFR part 904.

(2) Responsibilities of observer
providers. Observer providers must:

(i) Provide qualified candidates to
serve as observers. (A) To be qualified,
a candidate must have:

(1) A Bachelor’s degree or higher from
an accredited college or university with
a major in one of the natural sciences;

(2) Successfully completed a
minimum of 30 semester hours or
equivalent in applicable biological
sciences with extensive use of
dichotomous keys in at least one course;

(3) Successfully completed at least
one undergraduate course each in math
and statistics with a minimum of 5
semester hours total for both; and

(4) Computer skills that enable the
candidate to work competently with
standard database software and
computer hardware.

(B) Prior to hiring an observer
candidate, the observer provider must:

(1) Provide to the candidate copies of
NMFS-provided pamphlets and other
literature describing observer duties;
and

(2) Provide to the candidate a copy of
the Observer Program’s drug and
alcohol policy. Observer job pamphlets
and the drug and alcohol policy are
available from the Observer Program
Office at the address listed in paragraph
(e)(3) of this section or at the Observer
Program’s web site at http://
www.afsc.noaa.gov/refm/observers/
default.htm.

(C) For each observer employed by an
observer provider, either a written



Federal Register/Vol. 67, No. 235/Friday, December 6, 2002 /Rules and Regulations

72613

contract or a written contract addendum
must exist that is signed by the observer
and observer provider prior to the
observer’s deployment and that contains
the following provisions for continued
employment:

(1) That the observer comply with the
Observer Program’s drug and alcohol
policy;

(2) That all the observer’s in-season
catch messages between the observer
and NMFS are delivered to the Observer
Program Office at least every 7 days,
unless otherwise specified by the
Observer Program;

(3) That the observer completes in-
person mid-deployment data reviews,
unless:

(1) The observer is specifically
exempted by the Observer Program, or

(i) The observer does not at any time
during their deployment travel through
a location where Observer Program staff
are available for an in-person data
review and the observer completes a
phone or fax mid-deployment data
review as described in the observer
manual; and

(4) The observer inform the observer
provider prior to the time of
embarkation if he or she is experiencing
any new mental illness or physical
ailments or injury since submission of
the physician’s statement as required in
paragraph (i)(2)(ix)(C) of this section
that would prevent him or her from
performing their assigned duties;

(ii) Ensure that observers complete
duties in a timely manner: An observer
provider must ensure that observers
employed by that observer provider do
the following in a complete and timely
manner:

(A) Once an observer is scheduled for
a final deployment debriefing under
paragraph (i)(2)(ix)(E) of this section,
submit to NMFS all data, reports
required by the Observer Manual, and
biological samples from the observer’s
deployment by the completion of the
electronic vessel and/or processor
survey(s);

(B) Complete NMFS electronic vessel
and/or processor surveys before
performing other jobs or duties which
are not part of NMFS groundfish
observer requirements;

(C) Report for his or her scheduled
debriefing and complete all debriefing
responsibilities; and

(D) Return all sampling and safety
gear to the Observer Program Office.

(iii) Observer vessel and processor
assignment. An observer provider must
assign to vessels or shoreside or floating
processors only observers:

(A) With valid North Pacific
groundfish observer certifications and

endorsements to provide observer
services;

(B) Who have not informed the
provider prior to the time of
embarkation that he or she is
experiencing a mental illness or a
physical ailment or injury developed
since submission of the physician’s
statement, as required in paragraph
(1)(2)(ix)(C) of this section that would
prevent him or her from performing his
or her assigned duties; and

(C) Who have successfully completed
all NMFS required training and briefing
before deployment.

(iv) Response to industry requests for
observers. An observer provider must
provide an observer for deployment as
requested by vessels and processors to
fulfill vessel and processor requirements
for observer coverage under sections (c)
and (d) of this section. An alternate
observer must be supplied in each case
where injury or illness prevents the
observer from performing his or her
duties or where the observer resigns
prior to completion of his or her duties.

(v) Observer salaries and benefits. An
observer provider must provide to its
observer employees salaries and any
other benefits and personnel services in
accordance with the terms of each
observer’s contract.

(vi) Observer deployment logistics. An
observer provider must provide all
logistics to place and maintain the
observers aboard the fishing vessels or
at the site of the processing facility. This
includes all travel arrangements,
lodging and per diem, and any other
services required to place observers
aboard vessels or at processing facilities.

(vii) Observer deployment limitations.
Unless alternative arrangements are
approved by the Observer Program
Office, an observer provider must not:

(A) Deploy an observer on the same
vessel or at the same shoreside or
stationary floating processor for more
than 90 days in a 12—-month period;

(B) Deploy an observer for more than
90 days in a single deployment;

(C) Include in a single deployment of
an observer assignments to more than
four vessels, including groundfish and
all other vessels, and/or shoreside
processors; or

(D) Move an observer from a vessel or
floating or shoreside processor before
that observer has completed his or her
sampling or data transmission duties.

(viii) Vessel safety decal verification.
An observer provider must verify that a
vessel has a valid USCG safety decal as
required under paragraph (g)(1)(ii)(B) of
this section before an observer may get
underway aboard the vessel. One of the
following acceptable means of

verification must be used to verify the
decal validity:

(A) an employee of the observer
provider, including the observer,
visually inspects the decal aboard the
vessel and confirms that the decal is
valid according to the decal date of
issuance; or

(B) the observer provider receives a
hard copy of the USCG documentation
of the decal issuance from the vessel
owner or operator.

(ix) Communications with observers.
An observer provider must have an
employee responsible for observer
activities on call 24 hours a day to
handle emergencies involving observers
or problems concerning observer
logistics, whenever observers are at sea,
stationed at shoreside or floating
processor facilities, in transit, or in port
awaiting vessel or processor
reassignment.

(x) Communications with the
Observer Program Office. An observer
provider must provide all of the
following information to the Observer
Program Office by electronic
transmission (e-mail), fax, or other
method specified by NMFS.

(A) Observer training and briefing.
Observer training and briefing
registration materials. This information
must be submitted to the Observer
Program Office at least 5 business days
prior to the beginning of a scheduled
observer certification training or briefing
session. Registration materials consist of
the following:

(1) Observer training registration,
including:

(1) Date of requested training;

(i1) A list of observer candidates. The
list must include each candidate’s full
name (i.e., first, middle and last names),
date of birth, and sex;

(iii) A copy of each candidate’s
academic transcripts and resume; and

(iv) A statement signed by the
candidate under penalty of perjury
which discloses the candidate’s
criminal convictions.

(2) Observer briefing registration,
including:

(1) Date and type of requested briefing
session and briefing location; and

(i) List of observers to attend the
briefing session. Each observer’s full
name (first, middle, and last names)
must be included.

(B) Projected observer assignments.
Prior to the observer or observer
candidate’s completion of the training
or briefing session, the observer
provider must submit to the Observer
Program Office a statement of projected
observer assignments that include the
observer’s name; vessel, shoreside
processor, or stationary floating
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processor assignment, gear type, and
vessel/processor code; port of
embarkation; target species; and area of
fishing.

(C) Physical examination. A signed
and dated statement from a licensed
physician that he or she has physically
examined an observer or observer
candidate. The statement must confirm
that, based on that physical
examination, the observer or observer
candidate does not have any health
problems or conditions that would
jeopardize that individual’s safety or the
safety of others while deployed, or
prevent the observer or observer
candidate from performing his or her
duties satisfactorily. The statement must
declare that, prior to the examination,
the physician was made aware of the
duties of the observer and the
dangerous, remote, and rigorous nature
of the work by reading the NMFS-
prepared pamphlet, provided to the
candidate by the observer provider as
specified in paragraph (i)(2)(i)(B)(1) of
this section. The physician’s statement
must be submitted to the Observer
Program Office prior to certification of
an observer. The physical exam must
have occurred during the 12 months
prior to the observer’s or observer
candidate’s deployment. The
physician’s statement will expire 12
months after the physical exam
occurred. A new physical exam must be
performed, and accompanying
statement submitted, prior to any
deployment occurring after the
expiration of the statement.

(D) Observer deployment/logistics
reports. A deployment/logistics report
must be submitted by Wednesday, 4:30
pm, Pacific local time, of each week
with regard to each observer deployed
by the observer provider during that
week. The deployment/logistics report
must include the observer’s name,
cruise number, current vessel, shoreside
processor, or stationary floating
processor assignment and vessel/
processor code, embarkation date, and
estimated or actual disembarkation
dates. If the observer is currently not
assigned to a vessel, shoreside
processor, or stationary floating
processor, the observer’s location must
be included in the report.

(E) Observer debriefing registration.
The observer provider must contact the
Observer Program within 5 business
days after the completion of an
observer’s deployment to schedule a
date, time and location for debriefing.
Observer debriefing registration
information must be provided at the
time of debriefing scheduling and must
include the observer’s name, cruise
number, vessel, or shoreside or

stationary floating processor assignment
name(s) and code(s), and requested
debriefing date.

(F) Certificates of Insurance. Copies of
“certificates of insurance”, that name
the NMFS Observer Program leader as
the “certificate holder”, shall be
submitted to the Observer Program
Office by February 1 of each year. The
certificates of insurance shall verify the
following coverage provisions and state
that the insurance company will notify
the certificate holder if insurance
coverage is changed or canceled.

(1) Maritime Liability to cover
“seamen’s” claims under the Merchant
Marine Act (Jones Act) and General
Maritime Law ($1 million minimum).

(2) Coverage under the U.S. Longshore
and Harbor Workers” Compensation Act
($1 million minimum).

(3) States Worker’s Compensation as
required.

(4) Commercial General Liability.

(G) Copies of observer provider
contracts with entities requiring
observer services and with observers.
Observer providers must submit to the
Observer Program Office a completed
and unaltered copy of each type of
signed and valid contract (including all
attachments, appendices, addendums,
and exhibits incorporated into the
contract) between the observer provider
and those entities requiring observer
services under paragraphs (c) and (d) of
this section. Observer providers must
also submit to the Observer Program
Office upon request, a completed and
unaltered copy of the current or most
recent signed and valid contract
(including all attachments, appendices,
addendums, and exhibits incorporated
into the contract and any agreements or
policies with regard to observer
compensation or salary levels) between
the observer provider and the particular
entity identified by the Observer
Program or with specific observers. Said
copies must be submitted to the
Observer Program Office via fax or mail
within 5 business days of the request for
the contract at the address or fax
number listed in paragraph (e)(3) of this
section. Signed and valid contracts
include the contracts an observer
provider has with:

(1) Vessels required to have observer
coverage as specified at paragraphs
(c)(1)(1) and (c)(1)(iv) of this section;

(2) Vessels required to have observer
coverage as specified at paragraphs
(c)(1)(ii), (c)(1)(v), and (c)(1)(vii) of this
section;

(3) Shoreside processors or stationary
floating processors required to have
observer coverage as specified at
paragraph (d)(1) of this section;

(4) Shoreside processors or stationary
floating processors required to have
observer coverage as specified at
paragraph (d)(2) of this section; and

(5) Observers.

(H) Change in observer provider
management and contact information.
Except for changes in ownership
addressed under paragraph (i)(1)(vi) of
this section, an observer provider must
submit notification of any other change
to the information submitted on the
provider’s permit application under
paragraphs (i)(1)(ii)(A) through (D) of
this section. Within 30 days of the
effective date of such change, this
information must be submitted by fax or
mail to the Observer Program Office at
the address listed in paragraph (e)(3) of
this section. Any information submitted
under (i)(1)(ii)(C) or (i)(1)(ii)(D) of this
section will be subject to NMFS review
and determinations under (i)(1)(iii)
through (viii) of this section.

(I) Reports of the following must be
submitted in writing to the Observer
Program Office by the observer provider
via fax or email address designated by
the Observer Program Office within 24
hours after the observer provider
becomes aware of the information:

(1) Any information regarding
possible observer harassment;

(2) Any information regarding any
action prohibited under § 679.7(g) or
§600.725(0), (t) and (u);

(3) Any concerns about vessel safety
or marine casualty under 46 CFR 4.05—
1 (a)(1) through (7), or processor safety;

(4) Any observer illness or injury that
prevents the observer from completing
any of his or her duties described in the
observer manual; and

(5) Any information, allegations or
reports regarding observer conflict of
interest or breach of the standards of
behavior described at (h)(2)(i) or
(h)(2)(ii) of this section.

(xi) Replacement of lost or damaged
gear. An observer provider must replace
all lost or damaged gear and equipment
issued by NMFS to an observer under
contract to that provider. All
replacements must be in accordance
with requirements and procedures
identified in writing by the Observer
Program Office.

(3) Limitations on conflict of interest.
Observer providers:

(i) Must not have a direct financial
interest, other than the provision of
observer services, in a North Pacific
fishery managed under an FMP for the
waters off the coast of Alaska, including,
but not limited to,

(A) Any ownership, mortgage holder,
or other secured interest in a vessel,
shoreside or floating stationary
processor facility involved in the
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catching, taking, harvesting or
processing of fish,

(B) Any business involved with
selling supplies or services to any
vessel, shoreside or floating stationary
processing facility participating in a
fishery managed pursuant to an FMP in
the waters off the coast of Alaska, or

(C) Any business involved with
purchasing raw or processed products
from any vessel, shoreside or floating
stationary processing facilities
participating in a fishery managed
pursuant to an FMP in the waters off the
coast of Alaska.

(ii) Must assign observers without
regard to any preference by
representatives of vessels, shoreside
processors, or floating stationary
processors other than when an observer
will be deployed.

(iii) Must not solicit or accept,
directly or indirectly, any gratuity, gift,
favor, entertainment, loan, or anything
of monetary value from anyone who
conducts fishing or fish processing
activities that are regulated by NMFS, or
who has interests that may be
substantially affected by the
performance or nonperformance of the
official duties of observer providers.

(j) Observer certification and
responsibilities--(1) Observer
Certification--(i) Applicability. Observer
certification authorizes an individual to
fulfill duties as specified in writing by
the NMFS Observer Program Office
while under the employ of a NMFS-
permitted observer provider and
according to certification endorsements
as designated under paragraph (j)(1)(v)
of this section.

(ii) Observer certification official. The
Regional Administrator will designate a
NMFS observer certification official
who will make decisions for the
Observer Program Office on whether to
issue or deny observer certification.

(iii) Certification requirements. (A)
Existing Observers. Observers who
completed sampling activities between
June 30, 2001, and December 31, 2002,
and have not had their certification
revoked during or after that time period,
will be considered to have met
certification requirements under this
section. These observers will be issued
a new certification prior to their first
deployment after December 31, 2002,
unless NMFS determines that the
observer has not been deployed, or has
not performed sampling duties, or has
not been debriefed successfully in the
preceding 18 months.

(B) New Observers. NMFS will certify
individuals who:

(1) Are employed by a permitted
observer provider company at the time
of the issuance of the certification;

(2) Have provided, through their
observer provider:

(1) Information identified by NMFS at
paragraphs (i)(2)(x)(A)(1)(iii) and (iv) of
this section and in writing from the
Observer Program; and

(i7) Information identified by NMFS at
paragraph (i)(2)(x)(C) of this section
regarding the observer candidate’s
health and physical fitness for the job;

(3) Meet all education and health
standards as specified in paragraphs
(1)(2)(1)(A) and (i)(2)(x)(C) of this
section, respectively;

(4) Have successfully completed a
NMFS-approved training as prescribed
by the Observer Program.

(1) Successful completion of training
by an observer applicant consists of
meeting all attendance and conduct
standards issued in writing at the start
of training; meeting all performance
standards issued in writing at the start
of training for assignments, tests, and
other evaluation tools; and completing
all other training requirements
established by the Observer Program.

(i1) If a candidate fails training, he or
she will be verbally notified of the
unsatisfactory status of his or her
training on or before the last day of
training. Within 10 business days of the
verbal notification, the observer
candidate will be notified in writing.
The written notification will indicate
why the candidate failed the training;
whether the candidate can retake the
training. If a determination is made that
the candidate may not pursue further
training, notification will be in the form
of an TAD denying certification, as
specified under paragraph (j)(1)(iv)(A) of
this section.

(5) Have not been decertified under
paragraph (j)(3) of this section.

(iv) Agency determinations on
observer certification--(A) Denial of a
certification. The NMFS observer
certification official will issue a written
IAD denying observer certification when
the observer certification official
determines that a candidate has
unresolvable deficiencies in meeting the
requirements for certification as
specified in paragraph (j)(1)(iii) of this
section. The TAD will identify the
reasons certification was denied and
what requirements were deficient.

(B) Appeals. A candidate who
receives an IAD that denies his or her
certification may appeal pursuant to
§679.43 of this part. A candidate who
appeals the IAD will not be issued an
interim observer certification and will
not receive a certification unless the
final resolution of that appeal is in the
candidate’s favor.

(C) Issuance of an observer
certification. An observer certification

will be issued upon determination by
the observer certification official that
the candidate has successfully met all
requirements for certification as
specified in paragraph (j)(1)(iii) of this
section.

(v) Endorsements. The following
endorsements must be obtained, in
addition to observer certification, in
order for an observer to deploy as
indicated.

(A) Certification training
endorsement. A certification training
endorsement signifies the successful
completion of the training course
required to obtain this endorsement. A
certification training endorsement is
required for any deployment as an
observer in the Bering Sea and Aleutian
Islands groundfish fisheries and the
Gulf of Alaska groundfish fisheries and
will be granted with the initial issuance
of an observer certification. This
endorsement expires when the observer
has not been deployed and performed
sampling duties as required by the
Observer Program Office for a period of
time, specified by the Observer Program,
after his or her most recent debriefing.
Renewal can be obtained by the
observer successfully completing
certification training once more.
Observers will be notified of any
changes to the endorsement expiration
period prior to that change taking place.
Observers who have been issued
certificates under paragraph (j)(1)(iii)(A)
of this section will be issued a new
certification training endorsement upon
issuance of their observer certification
prior to their first deployment after
December 31, 2002.

(B) Annual general endorsements.
Each observer must obtain an annual
general endorsement to their
certification prior to his or her first
deployment within any calendar year
subsequent to a year in which a
certification training endorsement is
obtained. To obtain an annual general
endorsement, an observer must
successfully complete the annual
briefing, as specified by the Observer
Program. All briefing attendance,
performance, and conduct standards
required by the Observer Program must
be met.

(C) Deployment endorsements. Each
observer who has completed an initial
deployment after certification or annual
briefing must receive a deployment
endorsement to their certification prior
to any subsequent deployments for the
remainder of that year. An observer may
obtain a deployment endorsement by
successfully completing all pre-cruise
briefing requirements. The type of
briefing the observer must attend and
successfully complete will be specified
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in writing by the Observer Program
during the observer’s most recent
debriefing.

(D) Level 2 endorsements. A certified
observer may obtain a Level 2
endorsement to their certification. A
Level 2 endorsement is required for
purposes of performing observer duties
aboard vessels or stationary floating
processors or at shoreside processors
participating in the CDQ or AFA
fisheries as prescribed in paragraphs (c)
and (d) of this section. A Level 2
endorsement to an observer’s
certification may be obtained by
meeting the following requirements:

(1) Be a prior observer in the
groundfish fisheries off Alaska who has
completed at least 60 days of observer
data collection;

(2) Receive an evaluation by NMFS
for his or her most recent deployment
that indicated that the observer’s
performance met Observer Program
expectations for that deployment;

(3) Successfully complete a NMFS-
approved Level 2 observer training as
prescribed by the Observer Program;
and

(4) Comply with all of the other
requirements of this section.

(E) An observer who has achieved a
Level 2 endorsement to their observer
certification as specified in paragraph
(j)(1)(v) (D) of this section may
additionally receive a Level 2 “lead”
observer endorsement by meeting the
following requirements:

(1) A Level 2 “lead” observer on a
catcher/processor using trawl gear or a
mothership must have completed two
observer cruises (contracts) and sampled
at least 100 hauls on a catcher/processor
using trawl gear or on a mothership.

(2) A Level 2 “lead” observer on a
catcher vessel using trawl gear must
have completed two observer cruises
(contracts) and sampled at least 50 hauls
on a catcher vessel using trawl gear.

(3) A Level 2 “lead” observer on a
vessel using nontrawl gear must have
completed two observer cruises
(contracts) of at least 10 days each and
sampled at least 60 sets on a vessel
using nontrawl gear.

(vi) Expiration of a certification. The
observer certification will expire on
December 31, 2007.

(2) Standards of observer conduct--(i)
Limitations on conflict of interest. (A)
Observers:

(1) Must not have a direct financial
interest, other than the provision of
observer services, in a North Pacific
fishery managed pursuant to an FMP for
the waters off the coast of Alaska,
including, but not limited to,

(1) Any ownership, mortgage holder,
or other secured interest in a vessel,

shoreside or floating stationary
processor facility involved in the
catching, taking, harvesting or
processing of fish,

(i1) Any business involved with
selling supplies or services to any
vessel, shoreside or floating stationary
processing facility participating in a
fishery managed pursuant to an FMP in
the waters off the coast of Alaska, or

(7ii) Any business involved with
purchasing raw or processed products
from any vessel, shoreside or floating
stationary processing facilities
participating in a fishery managed
pursuant to an FMP in the waters off the
coast of Alaska.

(2) May not solicit or accept, directly
or indirectly, any gratuity, gift, favor,
entertainment, loan, or anything of
monetary value from anyone who either
conducts activities that are regulated by
NMFS or has interests that may be
substantially affected by the
performance or nonperformance of the
observers’ official duties.

(3) May not serve as observers on any
vessel or at any shoreside or floating
stationary processing facility owned or
operated by a person who previously
employed the observers.

(4) May not solicit or accept
employment as a crew member or an
employee of a vessel, shoreside
processor, or stationary floating
processor in a North Pacific fishery
while employed by an observer
provider.

(B) Provisions for remuneration of
observers under this section do not
constitute a conflict of interest.

(ii) Standards of Behavior. Observers
must avoid any behavior that could
adversely affect the confidence of the
public in the integrity of the Observer
Program or of the government, including
but not limited to the following:

(A) Observers must perform their
assigned duties as described in the
Observer Manual or other written
instructions from the Observer Program
Office.

(B) Observers must accurately record
their sampling data, write complete
reports, and report accurately any
observations of suspected violations of
regulations relevant to conservation of
marine resources or their environment.

(C) Observers must not disclose
collected data and observations made on
board the vessel or in the processing
facility to any person except the owner
or operator of the observed vessel or
processing facility, an authorized
officer, or NMFS.

(D) Observers must refrain from
engaging in any illegal actions or any
other activities that would reflect
negatively on their image as

professional scientists, on other
observers, or on the Observer Program
as a whole. This includes, but is not
limited to:

(1) Violating the drug and alcohol
policy established by and available from
the Observer Program;

(2) Engaging in the use, possession, or
distribution of illegal drugs; or

(3) Engaging in physical sexual
contact with personnel of the vessel or
processing facility to which the observer
is assigned, or with any vessel or
processing plant personnel who may be
substantially affected by the
performance or non-performance of the
observer’s official duties.

(3) Suspension and Decertification--(i)
Suspension and decertification review
official. The Regional Administrator
will establish an observer suspension
and decertification review official(s),
who will have the authority to review
observer certifications and issue initial
administrative determinations of
observer certification suspension and/or
decertification.

(ii) Causes for suspension or
decertification. The suspension/
decertification official may initiate
suspension or decertification
proceedings against an observer:

(A) When it is alleged that the
observer has committed any acts or
omissions of any of the following:

(1) Failed to satisfactorily perform the
duties of observers as specified in
writing by the NMFS Observer Program;
or

(2) Failed to abide by the standards of
conduct for observers as prescribed
under paragraph (j)(2) of this section;

(B) Upon conviction of a crime or
upon entry of a civil judgement for:

(1) Commission of fraud or other
violation in connection with obtaining
or attempting to obtain certification, or
in performing the duties as specified in
writing by the NMFS Observer Program;

(2) Commission of embezzlement,
theft, forgery, bribery, falsification or
destruction of records, making false
statements, or receiving stolen property;

(3) Commission of any other offense
indicating a lack of integrity or honesty
that seriously and directly affects the
fitness of observers.

(iii) Issuance of initial administrative
determination. Upon determination that
suspension or decertification is
warranted under paragraph (j)(3)(ii) of
this section, the suspension/
decertification official will issue a
written IAD to the observer via certified
mail at the observer’s most current
address provided to NMFS under
§679.43(e). The IAD will identify
whether a certification is suspended or
revoked and will identify the specific
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reasons for the action taken. If the IAD
issues a suspension for an observer
certification, the terms of the
suspension will be specified.
Suspension or decertification can be
made effective upon issuance of the IAD
in cases of willfulness or those cases in

which public health, interest, or safety
require such actions. In such cases, the
suspension/decertification official will
state in the IAD that suspension or
decertification is effective at time of
issuance and the reason for the action.

(iv) Appeals. A certified observer who
receives an IAD that suspends or
revokes his or her observer certification
may appeal pursuant to § 679.43.

* * * * *
[FR Doc. 02—30694 Filed 12—-2-02; 4:33 pm]
BILLING CODE 3510-22-S
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issuance of rules and regulations. The
purpose of these notices is to give interested
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FEDERAL RESERVE SYSTEM
12 CFR Part 226

[Regulation Z; Docket No. R-1136]

Truth in Lending

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule; official staff
commentary.

SUMMARY: This proposal would revise
the official staff commentary to
Regulation Z, which implements the
Truth in Lending Act. The commentary
interprets the requirements of
Regulation Z. The proposed update
would clarify the status of certain credit
card-related fees. It also discusses the
rules for replacing an accepted credit
card with one or more cards; the
treatment of private mortgage insurance
payments in disclosing the payment
schedule; and the selection of Treasury
security yields for the purpose of
determining whether a mortgage loan is
covered by provisions in Regulation Z
that implement the Home Ownership
and Equity Protection Act.

DATES: Comments must be received on
or before January 27, 2003.

ADDRESSES: Comments should refer to
Docket No. R-1136 and should be
mailed to Jennifer J. Johnson, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue, NW., Washington,
DC 20551, or mailed electronically to
regs.comments@federalreserve.gov.
Comments addressed to Ms. Johnson
may also be delivered, between 8:45
a.m. and 5:15 p.m., to the Board’s mail
facility in the West Courtyard, located
on 21st Street between Constitution
Avenue and C Street, NW. Members of
the public may inspect comments in
Room MP-500 of the Martin Building
between 9 a.m. and 5 p.m. on weekdays
pursuant to § 261.12, except as provided
in § 261.14, of the Board’s Rules
Regarding Availability of Information,
12 CFR 261.12 and 261.14.

FOR FURTHER INFORMATION CONTACT:
Krista P. DeLargy or Dan S. Sokolov,
Attorneys, or Daniel G. Lonergan,
Counsel, Division of Consumer and
Community Affairs, Board of Governors
of the Federal Reserve System, at (202)
452-3667 or 452—2412; for users of
Telecommunications Device for the Deaf
(“TDD”’) only, contact (202) 263—4869.

SUPPLEMENTARY INFORMATION:

I. Background

The purpose of the Truth in Lending
Act (TILA), 15 U.S.C. 1601 et seq., is to
promote the informed use of consumer
credit by providing for disclosures about
its terms and cost. The act requires
creditors to disclose the cost of credit as
a dollar amount (the finance charge) and
as an annual percentage rate (APR).
Uniformity in creditors’ disclosures is
intended to assist consumers in
comparison shopping for credit. TILA
requires additional disclosures for loans
secured by consumers’ homes and
permits consumers to rescind certain
transactions that involve their principal
dwelling. In addition, the act regulates
certain practices of creditors.

TILA is implemented by the Board’s
Regulation Z (12 CFR part 226). The
Board has delegated to officials in the
Board’s Division of Consumer and
Community Affairs authority to issue
official staff interpretations of
Regulation Z. These interpretations,
except in unusual circumstances, are
incorporated in the official staff
commentary (12 CFR part 226 (Supp. 1)),
which provides guidance to creditors in
applying the regulation to specific
transactions. Good faith compliance
with the commentary affords creditors
protection from liability under section
130(f) of TILA. The commentary is a
substitute for individual staff
interpretations; it is updated
periodically to address significant
questions that arise.

Comments on all aspects of the
proposed revision to the official staff
commentary are invited. It is expected
that final revisions to the commentary
will be adopted in March 2003. To the
extent the revisions impose new
requirements on creditors, the effective
date for mandatory compliance would
be October 1, 2003. See TILA section
105(d).

II. Proposed Revisions
Subpart B—Open-End Credit

Section 226.6—Initial Disclosure
Statement

6(b) Other Charges

Representatives of the credit card
industry have requested official
guidance on the status under Regulation
Z of two fees charged to consumers in
connection with open-end credit
plans—a fee imposed when a consumer
requests that a particular payment on
the credit plan be expedited and a fee
imposed when a consumer requests
expedited mailing of a credit card.
Because the proper characterization of
these fees under TILA previously has
been unclear, the proposal would revise
comment 6(b) to provide guidance on
how these fees should be treated for
purposes of Regulation Z. For purposes
of the proposal, “expedited” refers to
any form of payment or delivery other
than the standard mail service generally
made available to the creditor’s
customers.

Under Regulation Z, creditors must
disclose fees that are ““finance charges,”
which are defined as ““‘charges payable
directly or indirectly by the consumer
and imposed directly or indirectly by
the creditor as an incident to or a
condition of the extension of credit.”
For open-end credit plans, fees that are
not finance charges must be disclosed as
“other charges” if they are significant
fees related to the plan. Regulation Z
does not require disclosure of charges
that are not considered finance charges
or “other charges.”

Card issuers increasingly have been
making expedited payment services
available to consumers. The expedited
payment service provides consumers an
alternative to mailing a payment that
might not reach the card issuer by the
due date. To avoid being assessed a late
payment fee, the consumer requests
expedited payment service for a lesser
charge. The service is typically an
electronic funds transfer or a draft on
the customer’s checking account.

A fee charged for expediting a
consumer’s payment would not appear
to be incidental to the extension of
credit if this payment method is not
established as the regular payment
method for the account. Accordingly,
the proposal indicates that an expedited
payment charge under these
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circumstances would not be a finance
charge.

Comment 6(b)-1 provides examples of
“other charges” that must be disclosed
to consumers under Regulation Z. The
proposal would revise comment 6(b)-1
to indicate that a card issuer’s fee for
expediting a particular payment should
be disclosed as an “other charge”
provided that the method of payment
was not authorized in advance as the
regular payment method for the
account. The charge appears to be a
significant charge related to the credit
plan because the fee is for a service
provided in connection with a
consumer’s payment on the account and
because typically the fee is paid to
enable the consumer to avoid a late
payment fee that is also considered to be
an “other charge” for purposes of
Regulation Z. Moreover, both expedited
payment fees and late payment fees
might be imposed on many consumers
participating in a credit card plan and,
for some consumers, might be regularly
occurring charges.

The proposal would also amend
comment 6(b)-2, which provides
examples of charges that are not ““other
charges” under Regulation Z, to indicate
that a card issuer’s fee for expediting
delivery of a credit card is not required
to be disclosed either as a finance
charge or as an ““other charge” under the
regulation. An expedited delivery fee
does not appear to be a finance charge
because it would not be incidental to
the extension of credit where the card
is also available to consumers by
standard mail service without paying
the fee.

Moreover, the charge would not
appear to be an “other charge” under
Regulation Z. The service does not
appear to be a significant part of the
credit plan because the card is also
available without paying the fee and
because the service is requested by
consumers only occasionally, such as
when a consumer seeks to replace a lost
or stolen credit card and requests
expedited mailing.

Staff notes that where a creditor
merely passes through a third-party
delivery charge, such as an express
courier fee, and the creditor does not
require the use of the service or retain
any portion of the fee, the fee is not a
finance charge or “other charge” that
must be disclosed under Regulation Z.

Section 226.9—Subsequent Disclosure
Requirements

9(c) Change in Terms

Comment 9(c)(2)-1 would be revised
to indicate that a change-in-terms notice
is not required when the change

involves the fee charged for expediting

a consumer’s payment. Card issuers
generally inform consumers of the
amount of the specific charge at the time
the consumer agrees to the expedited
service. As noted above, consumers
typically request the service and pay the
expedited payment fee to avoid a late
fee. Accordingly, the proposed comment
would treat expedited payment fees that
are disclosed as “‘other charges,”
consistent with the treatment of fees for
unanticipated late payment, which also
do not require a change-in-terms notice.

Section 226.12—Special Credit Card
Provisions

12(a) Issuance of Credit Cards

Section 132 of TILA, which is
implemented by § 226.12(a) of
Regulation Z, generally prohibits
creditors from issuing credit cards
except in response to requests or
applications for cards. Section 132
explicitly exempts from this prohibition
credit cards issued as renewals of or
substitutes for previously accepted
credit cards. Existing comment 12(a)(2)—
5, the “one-for-one rule,” interprets
these statutory and regulatory
provisions by providing that, in general,
a creditor may not issue more than one
credit card as a renewal of or substitute
for an accepted card (as that term is
defined under Regulation Z). The
existing staff commentary, however,
does not construe Section 132 as
requiring one-for-one replacement in all
circumstances: existing comment
12(a)(2)-6 provides that an accepted
credit/debit card may be replaced by a
credit card, and a second card with only
debit functions (with or without
overdraft capability), since debit cards
may be issued on an unsolicited basis
under the Electronic Fund Transfer Act
and the Board’s Regulation E.

Advances in the technology used to
send transaction information have
allowed card issuers to issue credit
cards in different sizes and formats.
These changes may generally enhance
consumer convenience. A merchant’s
equipment, however, may determine
whether a consumer can use a particular
credit card. Certain cards that are
reduced in size can be used only if they
are swiped through a card reader, while
some merchants and automated teller
machines use equipment that requires
insertion of a ““full-size”” credit card.
Accordingly, some card issuers have
requested guidance on the issuance of
cards using new technologies, which are
intended to supplement but not
necessarily replace a cardholder’s
existing card.

To address these developments,
comment 12(a)(2)-6 would be revised
consistent with the statute and
legislative purpose, to indicate that card
issuers may replace an accepted card
with more than one renewal or
substitute card on the same account
where the consumer’s total liability for
unauthorized use with respect to the
account does not increase. In addition,
any replacement cards must access only
the account of the accepted card and all
cards issued under that account must be
governed by the same terms and
conditions.

Section 132 was one of several credit
card provisions added to TILA in 1970,
in response to the then-existing practice
of mailing unsolicited credit cards to
consumers. Proponents of these
provisions asserted that unsolicited
credit card mailings encouraged some
consumers to spend beyond their
means, were inconvenient to dispose of,
were too easily stolen in the mails, and
were a source of anxiety for consumers
worried about theft and their own
personal liability for unauthorized use.
The legislative history also reflects
concern about the resulting
inconvenience to consumers of refuting
unwarranted claims of liability.

Under section 133 of TILA,
consumers have no liability for
unauthorized use of a credit card unless
they have accepted the card. A credit
card issued as a renewal or substitution
is not deemed to be accepted until it is
received by the cardholder. See 12 CFR
226.12(a), footnote 21. To avoid
monetary losses from the theft of credit
cards sent though the mail, card issuers
generally send cards that are not
activated and employ security
procedures requiring the consumer to
verify receipt of the card. These
industry practices should be as effective
when replacing an accepted card with
one or more renewal or substitute cards.

The proposed commentary revision is
limited to interpreting the provision in
section 132 of TILA that allows an
unrequested card to be sent as a renewal
of or substitution for an accepted card.
Comment is also solicited on whether it
would be appropriate to apply this view
to additional cards issued for an existing
account on the conditions specified in
the proposal even when there is no
renewal of or substitution for the
cardholder’s existing card.

Subpart C—Closed-End Credit
Section 226.18—Content of Disclosures

18(g) Payment Schedule

The disclosures for closed-end loans
must include the number, amounts, and
timing of payments scheduled to repay



72620

Federal Register/Vol. 67, No. 235/Friday, December 6, 2002 /Proposed Rules

the obligation. Premiums paid for
insurance that protects the creditor
against the consumer’s default or other
credit loss (sometimes referred to as
private mortgage insurance) are finance
charges that must be included in the
payment schedule. Under the
Homeowners Protection Act of 1998,
such insurance generally must terminate
before the term of the loan expires, and
the payment schedule should reflect
this fact. Comment 18(g)-5 would be
revised to provide additional guidance
on how mortgage insurance premiums
should be disclosed on the payment
schedule when some premiums are
collected in advance and escrowed at
the time the loan is closed. The
proposed comment provides an example
to facilitate compliance.

Section 226.19—Certain Residential
Mortgage Transactions

19(b) Certain Variable-Rate Transactions

A technical amendment to comment
19(b)(1)-2 is proposed to change the
citation to comment 19(b)-5, as
amended (65 FR 17129, March 31,
2000). No substantive change is
intended.

Section 226.32—Requirements for
Certain Closed-End Home Mortgages

32(a) Coverage

Section 226.32 implements the Home
Ownership and Equity Protection Act of
1994 (HOEPA), which is part of the
Truth in Lending Act. HOEPA requires
additional disclosures and provides
substantive protections for certain
home-secured loans carrying rates or
fees above a specified amount. HOEPA’s
rate-based trigger covers mortgage loans
where the annual percentage rate (APR)
on the loan exceeds the yield on
Treasury securities with a comparable
maturity by a specified number of
percentage points (8 for first-lien loans,
10 for subordinate-lien loans). For
purposes of determining coverage under
HOEPA, the loan’s APR is compared
with the yield on Treasury securities as
of the 15th day of the month
immediately preceding the month of
application. Comment 32(a)(1)(i)—4
would be revised to clarify how
creditors should determine the
applicable yield on Treasury securities.

Currently, comment 32(a)(1)(i)—4
provides that creditors may use the
actual results of Treasury auctions or
the Board’s ““Selected Interest Rates”
(statistical release H-15), which is
published daily and lists the yield on
actively traded issues adjusted to
constant maturities. The H-15 is posted
on the Board’s Internet Web site at:
http://www.federalreserve.gov/releases/

h15/update. The comment would be
revised to respond to requests for
additional guidance on using the H-15.
In addition, for the reasons discussed
below, the option to use actual auction
results would be eliminated.

H-15 constant maturities. The H-15
lists yields for various instruments.
Creditors that rely on the H-15 have
asked for additional guidance on the
appropriate instrument to use when the
loan maturity is comparable with more
than one instrument. For example, the
H-15 lists yields for 6-month Treasury
bills as well as for actively traded
Treasury securities adjusted to constant
maturities of 6 months. To ease
compliance and aid in uniformity, the
proposed comment would clarify that
creditors should use the Treasury
constant maturities listed on the H-15.

Loans with 30-year maturities.
Creditors relying on the H-15 have
requested guidance on which Treasury
security is deemed to have a maturity
comparable with 30-year mortgage
loans. The Department of the Treasury
recently ceased auctioning 30-year
securities; the H-15 currently lists a
long-term average of the yields for
Treasury securities with terms to
maturity of 25 years and over, and refers
to Treasury’s formula for estimating a
30-year yield.

The proposed comment would clarify
that for purposes of HOEPA’s rate-based
trigger, creditors should compare the
APR on 30-year loans (and other loans
longer than 20 years) with the yield for
a 20-year constant maturity, and not
with the average long-term yield for
maturities over 25 years or an estimate
for a 30-year yield.

Actual auction results. The proposal
would revise comment 32(a)(1)(i)—4 to
eliminate the option to use yields of
actual auction results. Currently, the
longest maturity for auctioned Treasury
securities is 10 years, while home-
secured loans commonly have terms of
15 years or more. Further, Treasury
auctions are held infrequently. The H-
15 is updated daily, which affords a
more precise determination of the yield
for Treasury securities as of the fifteenth
day of the month preceding the
application, the date mandated by
HOEPA. Requiring all creditors to use
the H-15 would ensure uniform
application of HOEPA by eliminating
the possibility that some creditors could
use yields from auctions held several
months before the loan application,
which might differ significantly from
the yields updated daily on the H-15.
Many creditors already rely on the H-
15 rather than actual auction results,
and the revision is not expected to
significantly affect creditor practices.

Additional Issue

Some financial institutions offer a
service to transaction account customers
that is commonly referred to as “bounce
protection.” Institutions apparently
provide “bounce protection” in lieu of
establishing an overdraft line of credit
for the customer. The service varies
among institutions and questions have
been raised about whether there are
circumstances in which the service
might be covered by TILA and
Regulation Z.

Although the institution generally
reserves the right not to pay particular
items, under these bounce protection
programs, the institution typically
establishes a dollar limit for the account
holder, and then routinely pays
overdrafts on the account up to that
amount without a case-by-case
assessment. Account holders whose
overdrafts are paid pursuant to this
service are assessed a fee; in some cases
it may be the same amount that would
be charged for an overdraft item that is
returned unpaid or that is paid by the
institution on an ad hoc basis.

In the case of the traditional overdraft
line of credit, a financial institution
pays an overdraft on a consumer
transaction account and extends
consumer credit. An institution is not a
“creditor”” subject to the disclosure
requirements of TILA and Regulation Z,
however, if the extension of credit is not
subject to a finance charge. See
§226.2(a)(17). Under Regulation Z, a
finance charge does not include a charge
imposed by a financial institution for
paying items that overdraw an account
unless, as is typically the case for
overdraft lines of credit, the payment of
such items and the imposition of the
charge are previously agreed upon in
writing. See § 226.4(c)(3).

Fees imposed in connection with
“bounce protection” services may or
may not meet the definition of a finance
charge. See § 226.4. Information and
comment are solicited on how “bounce
protection” services are designed and
operated and how these services should
be treated for purposes of TILA in order
to assist the Board in determining
whether and how to provide guidance
on potential coverage under Regulation
Z or to address possible concerns under
fair lending or other laws.

II1. Form of Comment Letters

Comment letters should refer to
Docket No. R-1136 and, when possible,
should use a standard typeface with a
font size of 10 or 12; this will enable the
Board to convert text submitted in paper
form to machine-readable form through
electronic scanning, and will facilitate
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automated retrieval of comments for
review. Comments may be mailed
electronically to
regs.comments@federalreserve.gov. If
accompanied by an original document
in paper form, comments also may be
submitted on 3%z inch computer
diskettes in any IBM-compatible DOS-
or Windows-based format.

IV. Solicitation of Comments Regarding
the Use of “Plain Language”

Section 722 of the Gramm-Leach-
Bliley Act of 1999 requires the Board to
use ‘“plain language” in all proposed
and final rules published after January
1, 2000. The Board invites comments on
whether the proposed commentary is
clearly stated and effectively organized,
and how the Board might make the
commentary easier to understand.

List of Subjects in 12 CFR Part 226

Consumer protection, Disclosures,
Federal Reserve System, Truth in
lending.

Text of Proposed Revisions

Certain conventions have been used
to highlight the proposed revisions to
the text of the staff commentary. New
language is shown inside bold-faced
arrows while language that would be
deleted is set off with bold-faced
brackets. Comments are numbered to
comply with Federal Register
publication rules.

For the reasons set forth in the
preamble, the Board proposes to amend
12 CFR part 226 as follows:

PART 226—TRUTH IN LENDING
(REGULATION 2)

1. The authority citation for part 226
continues to read as follows:

Authority: 12 U.S.C. 3806; 15 U.S.C. 1604
and 1637(c)(5).

2. In Supplement I to Part 226:

a. Under Section 226.6—Initial
Disclosure Statement, under 6(b) Other
charges, paragraph 1.i. and paragraph 2.
are revised.

b. Under Section 226.9—Subsequent
Disclosure Requirements, under 9(c)(2)
Notice Not Required, paragraph 1. is
revised.

c. Under Section 226.12—Special
Credit Card Provisions, under Paragraph
12(a)(2), paragraph 6. is revised.

d. Under Section 226.18—Content of
Disclosures, under 18(g) Payment
schedule, paragraph 5. is revised.

e. Under Section 226.19—Certain
Residential Mortgage and Variable-Rate
Transactions, under Paragraph 19(b)(1),
paragraph 2. is amended by removing
“comment 19(b)—4"" and adding
“comment 19(b)-5" in its place.

f. Under Section 226.32—
Requirements for Certain Closed-End
Home Mortgages, under Paragraph
32(a)(1)(i), paragraph 4. is revised.

Supplement I to Part 226—Official Staff
Interpretations

* * * * *

Subpart B—Open-End Credit

* * * * *

Section 226.6—Initial Disclosure
Statement

* * * * *

6(b) Other charges.

1. General; examples of other charges.

[i. Late payment and over-the-credit-
limit charges.1

P>i. Over-the-credit-limit charges, late
payment charges, and charges imposed
for expediting a consumer’s payment
provided that method of payment was
not established as the regular payment
method for the account. <@

* * * * *

2. Exclusions. The following are
examples of charges that are not “other
charges””:

i. Fees charged for documentary
evidence of transactions for income tax
purposes.

ii. Amounts payable by a consumer
for collection activity after default;
attorney’s fees, whether or not
automatically imposed; foreclosure
costs; post-judgment interest rates
imposed by law; and reinstatement or
reissuance fees.

iii. Premiums for voluntary credit life
or disability insurance, or for property
insurance, that are not part of the
finance charge.

iv. Application fees under
§226.4(c)(1).

v. A monthly service charge for a
checking account with overdraft
protection that is applied to all checking
accounts, whether or not a credit feature
is attached.

vi. Charges for submitting as payment
a check that is later returned unpaid
(see commentary to § 226.4(c)(2)).

vii. Charges imposed on a cardholder
by an institution other than the card
issuer for the use of the other
institution’s ATM in a shared or
interchange system. (See also comment
7(b)-2.)

viii. Taxes and filing or notary fees
excluded from the finance charge under
§226.4(e).

Pix. Fees to expedite delivery of a
credit card, either at account opening or
during the life of the account, when
card delivery is also available by

standard mail service without paying
the fee. <

* * * * *

Section 226.9—Subsequent Disclosure
Requirements

* * * * *

9(c)(2) Notice Not Required.

1. Changes not requiring notice. The
following are examples of changes that
do not require a change-in-terms notice:

i. A change in the consumer’s credit
limit.

ii. A change in the name of the credit
card or credit card plan.

iii. The substitution of one insurer for
another.

iv. A termination or suspension of
credit privileges.

v. Changes arising merely by
operation of law; for example, if the
creditor’s security interest in a
consumer’s car automatically extends to
the proceeds when the consumer sells
the car.

P>vi. A change in late payment
charges or over-the-limit-charges, or a
change in the charge for expediting a
consumer’s payment provided that
method of payment was not established
in advance as the regular payment
method for the account. <@

* * * * *

Section 226.12—Special Credit Card
Provisions

12(a) Issuance of credit cards.

Paragraph 12(a)(2).

6. One-for-one rule—exception P>s. <
The regulation does not prohibit the
card issuer from:

i< Replacing a debit/credit card
with a credit card and another card with
only debit functions (or debit functions
plus an associated overdraft capability),
since the latter card could be issued on
an unsolicited basis under Regulation E.

P>ii. Replacing an accepted card with
more than one renewal or substitute
card, provided that: any replacement
cards access only the account of the
accepted card; all cards issued under
that account are governed by the same
terms and conditions; and under the
account’s terms the consumer’s total
liability for unauthorized use with
respect to the account does not
increase. <«

* * * * *

Subpart C—Closed-End Credit
* * * * *

Section 226.18—Content of Disclosures

* * * * *
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18(g) Payment schedule.

* * * *

5. Mortgage insurance. The payment
schedule should reflect the consumer’s
mortgage insurance payments until the
date on which the creditor must
automatically terminate coverage under
applicable law, even though the
consumer may have a right to request
that the insurance be cancelled earlier.
P>The payment schedule must reflect
the legal obligation. For example,
assume that under applicable law,
mortgage insurance must terminate after
the 130th scheduled monthly payment,
and the creditor collects at closing and
places in escrow two months of
premiums. If the legal obligation
provides that the creditor will collect
130 payments and refund the escrowed
payments when the insurance is
terminated, the payment schedule
should reflect 130 premium payments.
If the legal obligation provides that the
creditor will apply the amount
escrowed to the two final insurance
payments, the payment schedule should
reflect 128 monthly premium
payments.<d (For assumptions in
calculating a payment schedule that
includes mortgage insurance that must
be automatically terminated, see
comments 17(c)(1)-8 and 17(c)(1)-10.)

* * * * *

Subpart E—Special Rules for Certain
Home Mortgage Transactions

* * * * *

Section 226.32—Requirements for
Certain Closed-End Home Mortgages

* * * * *

32(a) Coverage.
Paragraph 32 (a)(1)(i).

* * * *

P>4. Treasury securities. To determine
the yield on comparable Treasury
securities for the annual percentage rate
test, creditors may use the yield on
actively traded issues adjusted to
constant maturities published in the
Board’s ““Selected Interest Rates”
(statistical release H-15). Creditors must
use the yield corresponding to the
constant maturity that is closest to the
loan’s maturity. If the loan’s maturity is
exactly halfway between security
maturities, the annual percentage rate
on the loan should be compared with
the yield for Treasury securities having
the lower yield. For example:

i. If the H-15 contains a yield for
Treasury securities with constant
maturities of 7 years and 10 years and
no maturity in between, the annual
percentage rate for an 8-year mortgage
loan is compared with the yield of
securities having a 7-year maturity, and

the annual percentage rate for a 9-year
mortgage loan is compared with the
yield of securities having a 10-year
maturity.

ii. If a mortgage loan has a term of 15
years, and the H-15 contains a yield of
5.21 percent for constant maturities of
10 years, and also contains a yield of
6.33 percent for constant maturities of
20 years, then the creditor compares the
annual percentage rate for a 15-year
mortgage loan with the yield for
constant maturities of 10 years.

iii. If a mortgage loan has a term of 30
years, and the H-15 does not contain a
yield for 30-year constant maturities,
but contains a yield for 20-year constant
maturities, and an average yield for
securities with remaining terms to
maturity of 25 years and over, then the
annual percentage rate on the loan is
compared with the yield for 20-year
constant maturities. <@

[4. Treasury securities. To determine
the yield on a Treasury security for the
annual percentage rate test, creditors
may use the Board’s “Selected Interest
Rates” (statistical release H-15) or the
actual auction results. Treasury auctions
are held at regular intervals for the
different types of securities. These
figures are published by major financial
and metropolitan newspapers and are
also available from Federal Reserve
Banks. Creditors must use the yield on
the security that has the nearest
maturity at issuance to the loan’s
maturity. For example, if a creditor must
compare the annual percentage rate to
Treasury securities with either 7-year or
10-year maturities, the annual
percentage rate for an 8-year loan is
compared with securities that have a 7-
year maturity; the annual percentage
rate for a 9-year loan is compared with
securities that have a 10-year maturity.
If the loan maturity is exactly halfway
between, the annual percentage rate is
compared with the Treasury security
that has the lower yield. For example,
if the loan has a maturity of 20 years
and comparable securities have
maturities of 10 years with a yield of
6.501 percent and 30 years with a yield
of 6.906 percent, the annual percentage
rate is compared with 10 percentage
points over the yield of 6.501 percent,
the lower of the two yields.]

* * * * *

By order of the Board of Governors of the
Federal Reserve System, acting through the
Director of the Division of Consumer and
Community Affairs under delegated
authority, November 26, 2002.

Jennifer J. Johnson,

Secretary of the Board.

[FR Doc. 02—-30545 Filed 12—5-02; 8:45 am]|
BILLING CODE 6210-01-P

SMALL BUSINESS ADMINISTRATION
13 CFR Part 120

Business Loan Program

AGENCY: Small Business Administration.

ACTION: Advanced notice of proposed
rulemaking (ANPRM).

SUMMARY: The U.S. Small Business
Administration (SBA) is considering
ways to improve coverage of the
Certified Development Company (CDC)
Loan Program (the “CDC Program” or
the “504 Program”) to ensure that all
small businesses have access to long-
term fixed-rate financing. After a review
of public comments, SBA will consider
proposing amendments to existing
program regulations that will improve
overall program management. SBA also
anticipates that some changes suggested
by commenters may ultimately require
new legislation.

SBA is revisiting the 504 Program
policies as a prudent management
exercise in light of major changes in the
economy, the financial services
industry, technology, and in CDCs’
operations since the program’s
inception in 1980. The review has also
been prompted by SBA’s on-going
discussions with the 504 industry and
by specific requests made to SBA to
expand CDCs’ product base to include
7(a) loans or Small Business Investment
Companies. In particular, SBA is
seeking comments on the following:
Whether the 504 Program is meeting its
statutory purpose as defined in section
501(a) of the Small Business Investment
Act; the appropriate long-term goals and
annual performance measures for the
program given its statutory requirement;
the appropriate data elements required
to assure solid program oversight while
minimizing public data collection
burdens; operational or regulatory
impediments to providing long-term
financing in rural or urban areas; and
programmatic changes that could
increase CDC competition and increase
small businesses’ access to loans.

This ANPRM and request for
comments are intended to stimulate
dialogue on these and other issues
pertaining to the CDC Program.

DATES: All interested parties are invited
to submit written comments. Comments
must be received on or before February
4, 2003.

ADDRESSES: Mail written comments to:
James E. Rivera, Associate
Administrator for Financial Assistance,
U.S. Small Business Administration,
409 Third Street, SW., 8th Floor,
Washington, DC 20416. Comments may
be sent by e-mail to ANPR@sba.gov.
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FOR FURTHER INFORMATION CONTACT: Gail
H. Hepler, Chief, 504 Loan Policy
Branch, U.S. Small Business
Administration, 409 Third Street, SW.,
8th Floor, Washington, DC 20416.
Questions may be sent by e-mail to

gail. hepler@sba.gov or by telephone at
(202) 205-7530. This is not a toll-free
number.

SUPPLEMENTARY INFORMATION:
History and Purpose of the 504 Program

During the late 1970s and early 1980s,
the prime interest rate and
unemployment reached historically
high levels. It was generally believed
that long-term, fixed-rate money was not
available at a reasonable cost to small
businesses because of these high
prevailing rates and that this was
hindering job creation.

Congress enacted Section 503 of Title
V of the Small Business Investment Act
in 1980. The 504 Program was intended
to provide fixed-rate financing for small
businesses at favorable terms
unavailable in the marketplace.
Congress specified in the Act that this
program ‘‘foster economic development
and create or preserve job opportunities
in both urban and rural areas by
providing long-term financing for small
business concerns . . .”

The statute authorizes SBA to
guarantee debentures backing long-term,
fixed-asset loans (504 Loans) issued by
Certified Development Companies
(CDCs). It also authorizes SBA to pool
the guarantees and sell interests in the
pools to investors.

SBA guarantees the debentures
pursuant to terms and conditions set
forth in SBA regulations. These
regulations are found at 13 CFR Part
120. Sections 120.800 through 120.991
are exclusive to the CDC Program. In
support of the statutory mandate to
create or preserve jobs, SBA currently
requires each CDC to affirm that its 504
loan portfolio creates, on average, one
job per $35,000 of CDC financing.

Certified Development Companies

Since enactment of the 504 program,
the CDC industry has been developed to
meet the job creation and economic
development goals of the program.
Several hundred CDCs either were
started in local communities or
amended their existing operations to
participate in the program. There are
currently approximately 270 CDCs. Each
CDC has a specific geographic area of
operations. In general, CDCs have a
membership comprised of financial
institutions, community organizations,
businesses, and government
organizations responsible for economic

development in the CDC’s area of
operations. Over the years, SBA has
made changes to the CDC program to
help ensure its vitality. For example, the
original job opportunity objective was
one job created or retained per $15,000
of guaranteed debenture investment. In
1990, SBA raised the job opportunity
objective to one job per $35,000 of
guaranteed debenture investment to
reflect the inflationary factors of the
previous 10 years. Congress also has
amended the program legislation in a
variety of ways including incorporating
other economic development goals such
as assisting businesses located in rural
areas or veteran-owned businesses.

The characteristics of individual
CDCs vary significantly. Some are
independent entities devoted primarily
to making 504 Loans. Others are part of
local or state governments. These
organizations use the 504 Program along
with many other economic development
programs such as HUD 108 and EDA
revolving loan funds. For these entities,
the 504 Program is but one program in
an array of economic development tools.
Any cash flow over and above related
504 staff and overhead expenses is
available to these CDCs to support other
economic development activities such
as establishing revolving loans funds or
microloan programs. Most CDCs fall in
between these two types of entities.

The role of a CDC in the 504 Program
loan process has expanded over the
years. Initially, the CDC identified
prospective small business borrowers
and assisted with application processing
and servicing. SBA made all credit
decisions and approved, in advance, all
servicing actions. The CDC did not have
any financial stake in the loan other
than the on-going servicing fee that it
was paid by the borrower. As the
program has evolved and SBA’s
personnel resources have diminished,
CDCs, along with other types of lenders,
have developed substantial SBA lending
expertise and have assumed greater
processing, closing, and servicing
responsibilities. Some CDCs even
liquidate defaulted loans. These
responsibilities have increased the
ability of CDCs to serve small business
borrowers.

Under the Premier Certified Lenders
Program (PCLP) authorized by the
Congress through Public Law 103—403,
approved October 22, 1994,
participating CDCs have increased
authority to perform origination,
servicing, and liquidation functions for
their 504 Loans. By statute, all PCLP
CDCs are required to deposit into a
reserve fund one percent of the value of
all PCLP loans that they fund. Cash from
these reserve funds is then available to

reimburse SBA for 10 percent of any
loss incurred by SBA in connection
with any individual PCLP loan. The
reserve also creates a financial incentive
for PCLP CDCs to originate high-quality
loans and to service and liquidate their
loans in a prudent manner. PCLP
authority is limited to those CDCs that
demonstrate on an on-going basis sound
and effective loan processing, servicing,
and liquidation practices.

Accomplishments

As a result of the CDC Program, long-
term, fixed-asset financing by SBA has
grown dramatically since its inception.
Almost 5,500 504 loans for an
approximate total of $2.47 billion were
approved in FY 2002. Over the life of
the program, more than $15 billion has
been funded. Combined with the
required private sector financing this
represents $42 billion in funding for
growing small businesses. This
tremendous growth is largely
attributable to the solid program
structure, the hard work of the CDCs,
and the ability of the program to provide
financing appropriate for the economic
times. Overall, more than 39,000 loans
have been approved resulting in the
creation or retention of over 1,000,000
jobs since 1980.

Policy Considerations

Since the CDC program was initially
authorized, both the CDC industry and
the economic environment in which it
operates have changed significantly. As
a result, it is vitally important that the
SBA and those interested in the 504
Program work together to re-examine
existing program policies and to
consider new or revised policies to
assure the program’s continuing vitality
and compliance with its statutory
purpose, to foster economic
development and create or preserve
jobs.

) For example, a CDC that has managed
to accumulate substantial cash reserves
from its fee income has requested that
SBA permit it to establish a subsidiary
to make 7(a) Guaranty loans. This
subsidiary would be initially financed
by the CDC, managed by the CDC, and
owned 100 percent by the CDC to make
7(a) loans. Other CDCs wishing to
expand or new CDCs that wish to
establish themselves where existing,
active CDCs operate are finding it
increasingly difficult to meet the
membership requirements and have
asked for waivers of the membership
requirements. While SBA may have the
legal discretion to grant these requests,
it is not clear whether or how these
changes would serve the broader
purpose of the statutory authorization. It
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is in this context that SBA seeks public
input on these and other issues.

In addition, SBA continues to be
concerned that a large proportion of the
counties in the country are not receiving
504 financing even though there are
active CDCs that include those counties
in their areas of operations. For
example, of the 67 counties in Alabama,
31 did not receive any 504 Loan
approvals for the 24 month-period
between November 1, 1999 and October
31, 2001. During that same time period,
59 of the 75 counties in Arkansas did
not. Nationwide, more than 64 percent
of the counties did not receive one 504
Loan approval per 100,000 population
per year averaged over a two-year
period. Most of these counties are
included in one or more CDC'’s area of
operations. A large proportion of these
counties have small populations.

SBA needs additional information to
determine the reasons why these areas
are not receiving 504 financing. If there
is a lack of demand for small business
capital in general, or if there are other,
more attractive, small business
financing opportunities in these areas, a
change that would permit additional
CDC competition in these areas, such as
a relaxation of the CDC membership
requirements may not have any
appreciable effect. Similarly, a new CDC
loan product designed specifically for
rural counties, such as a stand-alone
debenture that does not require the
participation of a first mortgage lender,
might be warranted, but only if existing
504 loans do not meet the existing
unmet demand for small business
capital.

Issues raised by the noted
circumstances as well as those arising
through the SBA/financial services
industry dialogue are among those
addressed by the questions posed to the
public for comment in this advance
notice of proposed rulemaking.
Additional questions relate to issues
raised in connection with regulations
published on July 11, 2000 (65 FR
42624) which permitted CDCs to apply
to expand their areas of operations
beyond their state of incorporation into
a contiguous state beyond a local
economic area.

Financial markets change over time,
and the Agency wants to insure that the
CDC Program is flexible enough to meet
the long-term, fixed-asset needs of small
businesses in all geographic locations.

Request for Comments

While SBA has posed specific
questions in this ANPRM, SBA seeks
input from the public on the entire 504
program. The public, including the
CDCs and small businesses, are

welcome to provide comment on all
aspects of the program, from its
regulatory structure to the ability of the
program to meet its statutory goals, and
to suggest amendments to the program.
SBA is also willing to consider changes
that may require additional statutory
authorization. SBA intends to pursue
feasible suggestions that further the
statutory purposes of the program.

SBA would like feedback on whether
the program is meeting its goals to bring
economic development loan funds into
local communities. The Agency also
seeks to determine if there are unmet
needs in business lending that the
financial services industry is not
serving. As the SBA is a “‘gap lender,”
the Agency is interested in hearing from
both SBA borrowers and individuals
who may wish to use the 504 Program
in the future.

In addition, as part of SBA’s review of
the 504 program, SBA is evaluating its
goals and performance measurements
for the 504 Program, particularly in the
context of the Government Performance
and Results Act of 1993 (Pub. L. 103—
62).

SBA invites public comments on the
following questions as well as any other
topic related to the 504 program.
Comments may be addressed to one, all,
or any combination of the following
questions. Questions are grouped under
the following headings for ease of
review by the public.

Questions About Overall 504 Program
Effectiveness

1. Does the problem which the 504
Program was created to remedy, lack of
small business access to long-term
fixed-rate capital, still exist? What
evidence exists to demonstrate this
need?

2. Is the 504 Program optimally
designed to address the problem?

3. Is the 504 Program designed to
make a unique contribution in
addressing the problem (i.e., not
needlessly redundant of any other
Federal, state, local or private effort)?
Are there financial products in the
private market that can remedy this
problem?

4. Does the 504 Program collaborate
and coordinate effectively with related
programs that share a similar purpose?

5. How would the 504 Program
demonstrate adequate progress in
meeting the statutory goals of the
program?

6. What long-term performance goals
would be appropriate for the 504
Program? Performance goals should be
specific, ambitious, focused on
outcomes, and meaningfully reflect the
purpose of the program. In other words,

how can we demonstrate the scale of the
problem and show that the 504 Program
is working to remedy the problem?

7. What kind of evaluation would be
most beneficial in measuring program
effectiveness, both over the short term
and the long term? Does the program
currently gather the information
necessary to make this evaluation?

8. Does the performance of this
program compare favorably to other
programs with similar purposes, if any,
and goals?

Questions to Current and Potential
Small Business Borrowers

9. Because 64% of all counties
nationally did not receive any 504
funding averaged over a 2-year period,
are the CDCs meeting all of the public
demand for capital in both rural and
urban areas?

10. Would ““special programs’ in rural
areas attract the needed capital that does
not currently exist in the market today?

11. Is the process for receiving a 504
Loan reasonable compared to other
business lending? Substantive
comments/recommendations are
encouraged to provide the broadest
benefit to the Agency.

12. Does the cost, time and
requirements of receiving a 504 Loan
make the program unattractive
compared to the 7(a) program?

13. Is the 504 Program fulfilling its
mission to bring fixed-rate financing to
small business? If not, what steps can be
taken to further the mission of the
program?

14. Many of the stated uses for 504
funding are similar to requests for
funding for 7(a) loans. Are the programs
redundant, are there additional changes
that are required to the 504 Program to
fill the lending gap to small business
borrowers?

CDC Organizational Structure

15. Should the CDC membership
requirements be changed? If so, how
should they be changed and still meet
the test that the membership represents
the economic development interests of
the CDC’s area of operations? For
example, should a CDC be permitted to
only have financial institutions as
members? Should there be fewer
members than 25?7

16. Should SBA permit for-profit
CDCs again? If so,why? If not, why not?
Should the existing, for-profit CDCs be
required to become non-profit CDCs and
thus meet the regulations governing all
other CDCs? If so, by what period of
time?

17. Should SBA establish
requirements to assure that a CDC
remains viable? For example, should
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SBA establish a minimum cash reserve
requirement? If so, at what level?

18. What modifications to the
regulations governing PCLP CDCs
should be considered to increase
participation by a larger number of
CDCs?

Increasing Geographic Coverage by the
504 Program

19. If a CDC has an existing area of
operations in which it is not meeting the
“adequately served” benchmark of one
504 Loan per 100,000 population per
year averaged over a 2-year period,
should it be permitted to expand its area
of operations? Should it be required to
shrink its area of operations?

20. Should this same CDC have to
shrink its area of operations by those
counties in which it has not made a 504
Loan? If so, when? What would be the
period of time that would be reviewed?

21. Even if a county is “adequately
served,” should a new CDC or an
existing CDC be permitted to apply to
include that county in its area of
operations if there is only one CDC
currently including that county in its
area of operations?

22. Depending on when a statewide
CDC was approved and depending on
whether other CDCs have been
decertified or have been converted to
Associate Development Companies, a
statewide CDC may or may not include
the entire state in its area of operations.
Should all statewide CDCs be permitted
to include the entire state in their area
of operations?

23. Should the definition of
“adequately served” change to
something other than one 504 Loan per
100,000 population per year averaged
over twenty-four months? If so, what
would be a better benchmark?

24. When the Section 503
Development Company Loan Program
was authorized in 1980, its purpose was
to provide financing through
corporations “formed by local citizens
whose primary purpose is to improve
their community’s economy. They assist
in the planned economic growth of the
community by promoting and assisting
the development of small business
concerns in their area.” (Legislative
History, Pub. L. 100-590, p. 22) Should
SBA eliminate the requirement that a
CDC have a specific area of operations?
If so, how would the purpose of
economic development be defined and
monitored for each CDC?

25. Would permitting applications for
a multi-state CDC where the state is not
contiguous to the CDC'’s state of
incorporation provide greater access and
a wider range of choices for borrowers?

26. Should CDCs be required to
adequately serve certain areas (e.g. rural
areas, enterprise zones) as a prerequisite
to serving other areas? If so, what would
be the requirement for “adequately
served’ in this case?

27. Should SBA relax its standard of
two CDC loan approvals per year for
those CDCs that operate in a rural area?

28. How can SBA best assure that
small businesses in rural areas, where
lack of population density makes
lending more difficult and more
expensive, have appropriate access to
the 504 Program?

29. Should SBA promulgate
regulations that recognize that
operational difference between CDCs
that, because of local government
affiliation or support, are limited to
serving specified areas, and those CDCs
that do not have such constraints.

30. In order to encourage a variety of
thoughtful comments, the following are
potential scenarios presented to
encourage commenters to consider the
ramifications of various approaches to
ensuring equal access by all eligible
borrowers, regardless of their geographic
location. These are not meant to address
every issue that may be relevant but are
designed to illuminate the various
approaches that could be applied to
encourage complete coverage.

Scenario 1: Make all CDCs statewide
CDCs with no restrictions.

Discussion: This would eliminate the
need for SBA to determine if a county
was considered adequately served. The
number of CDCs would be controlled by
local economic development
professionals. If local economic
development professionals considered
an area to be adequately served, they
would not propose the addition of more
CDCs. This should also reduce the
problem that some new CDCs now have
with finding government representatives
for the board of directors. There should
be an adequate number of individuals
available to serve on a CDC board when
the geographic region is the whole state.
The benefits to this approach are (1) a
CDC would know that any county in a
state would be open and (2) SBA staff
would not have to process requests for
expansion within a state. A potential
downside is the possibility that CDCs
may not adequately serve rural areas if
access to the more populous areas is not
restricted. Conversely, it is also possible
that competition in the urban areas
would encourage CDCs to do a better job
seeking deals in rural areas.

Scenario 2: Redefine “adequately
served” to 1 loan for every 10,000 in
population. For rural counties, do not
apply the prohibition for “adequately
served”. Allow any statewide CDC to

market and do projects throughout the
state and not just in the counties where
there is no CDC as well as those
counties where there is a local CDC and
the statewide CDC was approved to
overlap with the local CDC. Also the
statewide CDC’s loan activity would not
be included in the “adequately served”
calculation. This would permit local
CDCs to expand into counties that the
statewide CDC is also in. All existing
CDCs would have 1 year to meet the
new definition of “adequately served”.
After 1 year, any county that was not
adequately served would be available to
other new or expanding CDCs.

Discussion: The current definition of
“adequately served” only requires that a
CDC make 2 loans in a county over a
two year period per 100,000 population.
By only requiring 2 loans in a 2-year
period this standard has the effect of
limiting access to the program in over
83% of all counties. Raising the
standard has the benefit of continuity of
process. The same procedures now used
to determine if a county is adequately
served could be used for new
determinations. The 1 loan per 10,000
population standard is slightly higher
than what the portfolio averages now
(30,000 loans divided into 282,000,000
Americans).

Scenario 3: Determination of an
appropriate level of coverage is based on
a combination of total population and
population density. This scenario is
designed to encourage more access in
areas capable of supporting multiple
CDCs while providing shelter from
“cherry picking” in rural, more difficult
to serve areas. Areas that meet the
following criteria will be considered
sheltered exceptions:

1. County population is less than
125,000; or

2. County population is more than
125,000 but less than 500,000, and the
population density of the county is less
than the population density of the entire
state. Neither of these criteria would
apply in any state where the population
density is greater than 600 per square
mile.

CDCs that serve a county (or portion
of a county) meeting the sheltered
criteria will have ‘“right of first refusal”
on a loan in that county. The CDC must
act to the satisfaction of the borrower
within 30 days or the borrower may opt
to use the services of another CDC
willing to consider the loan, even if that
CDC does not serve the sheltered
county. New CDCs can be approved in
sheltered areas where there is no
coverage, or where an existing CDC
poses no objection. As an exception to
policy, SBA may declare as sheltered, a
portion of a county that does not meet
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the criteria, if the geographic distance
from a heavily populated portion of the
county is sufficient to support a
contention that the area should qualify
as sheltered.

For areas not meeting the sheltered
criteria, any CDC who can service a loan
would be allowed to make a loan. All
existing CDCs would be grandfathered
into their current areas of operations.
New CDCs (and expansions of existing
CDCs) could occur so long as they met
the representation requirements.

Any borrower in an area that does not
have CDC coverage can be served by any
CDC that has the capacity to service the
loan. Generally, we should assume that
anything less than 75 miles from the
CDC’s office is acceptable. In western
states, the DD may make the call if there
is a concern.

Discussion: This approach assumes
that CDCs serving rural areas should be
provided some assistance in ensuring a
sufficient level of 504 activity to sustain
their operations but does not penalize a
potential borrower if the CDC cannot
effectively handle the loan request.
From an administrative standpoint, the
“adequately served” decision is much
easier, because it is based on population
and population density statistics that
can be made readily available to the
public by putting U.S. Census data on
SBA’s Web site.

504 Loan and Debenture Structure

31. Presently only 10 and 20-year
fixed-rate debentures are offered. Would
504 Program economic development
objectives be better served if SBA made
changes to the terms of debentures
offered?

32. What would the costs and benefits
to borrowers, CDCs, private sector
lenders, and any other party be if SBA
provided a debenture product that
amortizes monthly rather than semi-
annually?

33. Are there benefits to allowing
CDC:s to jointly participate in a 504 Loan
project?

34. Would a stand-alone debenture
(no third-party lender requirement) for
projects located in rural counties make
504 financing more attractive in these
under-represented counties? If so,
should there be a dollar limit on the
project?

Performance Requirements

35. SBA has developed a system that
enables SBA and the CDC to track a
CDC’s 504 Loan portfolio performance
as measured against SBA-established
benchmarks as well as the CDC’s peer
group. In order to insure the quality of
the 504 Loan portfolio as well as the
accessibility of the program that could

be severely jeopardized if defaults
increase and/or recoveries decrease,
resulting in an increase in future
borrowers’ fees to maintain the program
at its zero subsidy, should SBA establish
504 Loan portfolio performance
requirements by CDC as a regulation? If
so, since CDCs with large portfolios
have a proportionately greater effect on
the overall portfolio performance, but
CDCs’ with small portfolios are
disproportionately affected by the
failure of 1 loan, should there be a
minimum portfolio size under which
the regulation takes affect? If so, what
should the size be?

36. Should SBA require CDCs to have
a financial stake in the performance of
all of their 504 Loans, not just in the
performance of any loan processed
under PCLP authority? If so, what
should be the requirement?

Operational/Logistical Issues

37. What regulatory impediments are
there to processing or closing 504
Loans?

38. If a 7(a) lender closes and
disburses a loan that SBA subsequently
determines to be ineligible, SBA can
deny liability under its regulations. If a
CDC closes and disburses a 504 Loan
that SBA subsequently determines to be
ineligible, what financial or other
penalty should be imposed on the CDC?

Definition of Economic Development

39. Current regulations require a CDC
to provide evidence to SBA that it has
created at least one job per $35,000 of
504 debentures that it has issued. At the
two-year anniversary of the small
business’s receipt of the loan proceeds,
the CDC is required to document how
many jobs were actually created. Should
SBA require CDCs to provide evidence
of other economic development in their
Areas of Operations in addition to
creating jobs? If so, what other evidence
of economic development should be
required, and what quantitative
measures should be used?

40. Should SBA develop a list of
acceptable “economic development
activities” in which SBA permits a CDC
to invest its resources? If yes, what
activities should be included? What
activities should be excluded?

Participation in Other Programs

41. Should SBA permit a CDC to
contribute to the financial support of a
7(a) lender? Is this economic
development as intended by Congress
when it created the development
company loan program?

42. Should SBA permit a CDC to
establish an affiliate relationship with a
7(a) lender through a management

contract? Are there any benefits or
drawbacks for borrowers?

43. Should SBA permit a CDC to
establish or acquire a 7(a) lender
subsidiary? Is this economic
development as intended by Congress?
What are the benefits and drawbacks for
borrowers?

44. SBA’s regulations prohibit a
financial institution, among others, from
controlling a CDC. (§ 120.824) Should
SBA permit a 7(a) lender to establish a
CDC affiliate or subsidiary controlled by
the 7(a) lender?

45. Should SBA permit a CDC to
financially contribute to an SBIC? If so,
under what limitations?

46. Should SBA permit a CDC to
establish an affiliate relationship with
an SBIC through a management
contract?

47. Should SBA permit a CDC to
establish an SBIC subsidiary? If so,
under what limitations?

48. Should SBA permit a separate
corporation to have control through
common management of the
corporation, a CDC, and other
corporations such as a 7(a) lender, an
SBIC and so on? If so, under what
limitations?

Comments on any other aspect of the
CDC Program are also welcome. SBA
reminds commenters that all
submissions by commenters are
available to the public upon request.

Dated: December 2, 2002.
Hector V. Barreto,
Administrator.
[FR Doc. 02—30905 Filed 12—5-02; 8:45 am)]
BILLING CODE 8025-01-P

POSTAL SERVICE
39 CFR Part 111

Indemnity Claims; Notice of Changes

AGENCY: Postal Service.
ACTION: Proposed rule.

SUMMARY: The Postal Service proposes
to revise its standards concerning
indemnity claims as set forth in the
Domestic Mail Manual (DMM) S010,
Indemnity Claims; and related
provisions of S913, Insured Mail, and
S920, Collect on Delivery (COD) Mail.
Other than the proposed changes
concerning time periods for filing
claims and retention periods for
undelivered Insured Mail, the changes
clarify existing DMM provisions or
codify, in the DMM, policies not
currently set forth in that manual.
DATES: Comments must be received on
or before 30 days from date of
publication.
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ADDRESSES: Written comments should
be mailed or delivered to the manager,
Revenue and Field Accounting, 475
L’Enfant Plaza SW, Room 8831,
Washington, DC 20260-5242. Copies of
all written comments will be available
at the above address for inspection and
photocopying between 9 a.m. and 4 p.m.
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Gilbert LeMarier, 202—-268-3333.

SUPPLEMENTARY INFORMATION: The
proposed changes fall into several
categories. Each is addressed separately
below.

I. Claim Filing Time Limits

The Postal Service is redesigning the
claims system to ensure a more timely
response to claims filed by our
customers. The Customer Claims
Response System (CCRS) will provide
an interactive means, utilizing Web
technology, to capture claim
information from designated field units
and to expedite claim adjudication. The
product tracking system will be utilized
to obtain delivery information.

In conjunction with the redesign of
the claim system, time limits for filing
a claim will be revised. The current
policy that a customer must file a claim
immediately when the contents of an
article are damaged or missing will now
have a clearly stated time limit of no
later than 45 days from the mailing date.
Also, for a lost article, a customer would
be able to file sooner for certain special
service products. Insured and bulk
insured service customers would be able
to file a claim 21 days from the mailing
date versus the current 30-day
requirement. Customers of COD mail,
Express Mail COD, and registered COD
special services would be able to file a
claim 45 days from the mailing date
versus the current 60-day requirement.

For Insured Mail, Registered Mail,
and COD services, the Postal Service
proposes that the maximum time limit
for filing a claim be reduced to no later
than 180 days from the mailing date.
These proposed changes will enhance
the efficient and timely processing of
claims and reduce the retention period
of undeliverable, accountable mail.

II. Retention Periods

The Postal Service also proposes to
reduce the retention of undelivered
Insured Mail items. Currently,
undeliverable mail is forwarded to mail
recovery centers (MRGs). Under current
procedures, information about
undeliverable accountable mail items
(Insured Mail, Registered Mail, and COD
mail) is logged into a national claims
database and the accountable article is

held for 1 year from the date of receipt,
the maximum time limit allowed for
filing a claim from the mailing date. The
Postal Service proposes that retention
periods for accountable mail be
shortened to 180 days from the date of
receipt to match the new proposed
maximum time limit allowed for filing

a claim. This also would relieve
capacity constraints on MRCs.

III. Documentation in Support of
Claims

Under current mailing standards, only
the sender may file a claim for the
complete loss of Registered Mail,
Insured Mail, COD, or Express Mail
articles. The Postal Service proposes
that either the sender or addressee,
whoever is in possession of the mailing
receipt, may now file a claim for the
complete loss of a Registered Mail,
numbered Insured Mail, COD, or
Express Mail article. Only the sender
would be allowed to file a claim for the
complete loss of an unnumbered,
insured article.

As evidence of value when a sales
receipt or invoice is not available, the
acceptance of a customer’s statement
with sufficient detail to determine
whether the value claimed is accurate
would be accepted only for items valued
up to $100. Other acceptable evidence
of value would be a copy of a canceled
check, money order receipt, credit card
statement, or other documentation
indicating the amount paid. For Internet
transactions conducted through a Web-
based payment network, acceptable
evidence of value is a computer printout
of an online transaction identifying the
purchaser and seller, price paid, date of
transaction, description of item
purchased, and an indication the status
of the transaction is completed.

As is the case with current policy,
customer statements, receipts, or other
evidence of value supplied by the
customer will not necessarily be
determinative of the value of the lost or
damaged article, particularly if other
information indicates the actual value at
the time of mailing is different.

IV. Damage

To file a claim, the addressee must
present the article, packaging, and
mailing container to the Postal Service
for inspection. If the sender, in
conjunction with the CCRS, files the
claim and the damaged article is in the
custody of the addressee, the sender’s
Post Office or designated site will enter
the claim data into the CCRS. The CCRS
will generate a letter to the addressee
instructing that the article, packaging,
and container be presented to the Postal
Service for inspection.

V. Additional Grounds for Denial of
Claims

The Postal Service proposes that
indemnity will not be paid for collect on
delivery (COD), Insured Mail, Registered
Mail, or for Express Mail service in the
following situations:

* Mailer refusing to accept delivery of
the mailpiece on return.

* Mail not bearing the complete
names and addresses of the sender and
addressee, or both the recipient’s
address and return address, and
therefore is undeliverable.

» Event tickets received after the
event.

 Software installed onto computers
that have been lost or damaged.

» A personal check remitted to the
mailer for a COD article and not
honored by the financial institution
upon which it is drawn.

* Damaged articles not claimed
within the prescribed time limits set
forth in Postal Operations Manual
(POM) 147.3.

* Personal time used to make
handmade, hobby, or craft items.

VI. Time Limit To Appeal to the
Consumer Advocate

The Postal Service proposes to clarify
the time limit in which a customer may
forward an appeal to the Consumer
Advocate, Headquarters. If the manager
of Claims Appeals at the St. Louis
Accounting Service Center (ASC)
sustains a denial of a claim, any further
appeal must be filed with the Consumer
Advocate, within 60 days from the date
of that decision.

VII. Valid Mailing Receipt

The Postal Service proposes to clarify
that the appropriate mailing receipt
must be postmarked in order to be
acceptable evidence of insurance.

VIII. COD Changes

The Postal Service proposes to clarify
that the mailer of a collect on delivery
(COD) article may not stipulate “CASH
ONLY” and that the recipient has the
option to pay the charges by cash or
personal check.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
553(b), (c)) regarding proposed
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites comments on the
following revisions of the Domestic Mail
Manual (DMM), incorporated by
reference in the Code of Federal
Regulations. See 39 CFR part 111.

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.
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PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:
Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,

401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3626, 5001.

2. The following sections of the
Domestic Mail Manual (DMM) are
revised as set forth below:

Domestic Mail Manual (DMM)

* * * * *

S Special Services
S000 Miscellaneous Services

S010 Indemnity Claims

* * * * *

2.0 GENERAL FILING
INSTRUCTIONS

2.1 Who May File

A claim may be filed by:

[Reletter current items a, b, ¢, and d as
new items b, ¢, d, and e. Add new item
a to read as follows:]

a. Only the sender, for the complete
loss of an unnumbered, insured article.

[Revise new item b to read as follows:]
b. Either the sender or addressee, who

is in possession of the mailing receipt,

for the complete loss of a registered,

numbered insured, COD, or Express

Mail article.

* * * * *

2.2 When to File

[Revise 2.2 to read as follows:]

A customer must file a claim no later
than 45 days from the mailing date
when the contents of an article are
damaged or missing from the mailing
container. For a lost article, a customer
must file a claim within the time limits
in the chart below.

When to file (from
mailing date)
Mail type or service No No
sooner later
than than
(days) | (days)
Bulk Insured .................. 21 180
COD ...cocvvvivne 45 180
Express Mail ........... 7 90
Express Mail COD ........ 45 90
Insured .......ccceveenee 21 180
Registered .......... 15 180
Registered COD ........... 45 180

Exceptions: Claims for loss of insured
and COD articles (including insured
articles sent to APO and FPO addresses)
originating at or addressed to post
offices outside the contiguous 48 states
may be filed only:

a. After 45 days if article sent First-
Class Mail, space available mail (SAM),
or parcel airlift (PAL) services.

b. After 45 days if article sent COD.

c. After 75 days if article sent by

surface.
* * * * *

2.5 Evidence of Insurance

For a claim involving registered,
insured, COD, or Express Mail service,
the customer must present any of the
following evidence showing that the
particular service was purchased:

[Revise item a to read as follows:]

a. The original postmarked mailing
receipt issued at the time of mailing

(reproduced copies are not acceptable).
* * * * *

[Revise item c to read as follows:]

c. The original sales receipt from an
automated retail terminal listing the
mailing receipt number and insurance
amount, only if the original mailing
receipt is not available (reproduced
copies are not acceptable).

2.6 Evidence of Value

The customer must submit acceptable
evidence to establish the cost or value
of the article at the time it was mailed.
(Other evidence may be requested to
help determine an accurate value.)

Examples of acceptable evidence are:
* * * * *

[Revise item b to read as follows:]

b. For items valued up to $100, the
customer’s own statement describing
the lost or damaged article and
including the date and place of
purchase, the amount paid, and whether
new or used (only if a sales receipt or
invoice is not available). If the article is
handmade, the statement must include
the price of the materials. The statement
must describe the article in sufficient
detail to determine whether the value

claimed is accurate.
* * * * *

[Add new item g to read as follows:]

g. A copy of a canceled check, money
order receipt, credit card statement, or
other documentation indicating the
amount paid.

[Add new item h to read as follows:]

h. For Internet transactions conducted
through a Web-based payment network,
a computer printout of an online
transaction identifying the purchaser
and seller, price paid, date of
transaction, description of item
purchased, and assurance that the
transaction status is completed.

2.7 Missing Contents
[Revise 2.7 to read as follows:]

If a claim is filed because some or all
of the contents are missing, the
addressee must present the container
and packaging to the Postal Service
when a claim is filed. Failure to do so
results in the denial of the claim.

2.8 Damage

[Revise 2.8 to read as follows:]

If the addressee files the claim, the
addressee must present the article with
the packaging and mailing container to
the Postal Service for inspection. If the
sender files the claim, the St. Louis ASC
will notify the addressee by letter to
present the article, packaging, and
container to the Postal Service for
inspection. Failure to do so results in
the denial of the claim.

2.9 Proof of Loss

[Revise introductory text and item a to
read as follows:]

To file a claim, the sender must
provide proof of loss for unnumbered,
insured mail. Proof of loss is not
required for registered mail, numbered
insured, COD, or Express Mail claims.
Any one of these documents is
acceptable:

a. A letter or statement from the
addressee, dated at least 21 days after
the date that the unnumbered insured
article was mailed, reporting that the
addressee did not receive the article.
The statement or a copy of it must be

attached to the claim.
* * * * *

[Delete item c.]
2.10 Duplicate Claim

[Revise 2.10 to read as follows.]

A customer must file any duplicate
claim for any mail type or service
within the following time limits:

No sooner than 30 days and no later
than 60 days from the date the original
claim was filed.

[Delete the table.]

* * * * *

2.14 Nonpayable Claims

[Revise introductory text to read as
follows:]

Indemnity is not paid for collect on
delivery (COD), insured mail, registered
mail, or Express Mail services in these

situations unless otherwise stated:
* * * * *

[Revise item r to read as follows:]

r. Negotiable items (defined as
instruments that can be converted to
cash without resort to forgery),
currency, or bullion except as provided
in S911.2.0 for registered mail items or
S010.2.12.c for Express Mail items.

* * * * *
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[Add items ac through aj to read as
follows:]

ac. Mailer refusing to accept delivery
of the parcel on return.

ad. Mail not bearing the complete
names and addresses of the sender and
addressee, or not deliverable to either
the addressee or sender.

ae. Event tickets (e.g., nonrefundable
tickets for concert, theater, sport, or
similar events) received after the event
and, for insurance purposes, insured for
loss, not for delay or receipt after the
event for which they were purchased.

af. Software installed onto computers
that have been lost or damaged.

ag. Personal check remitted to the
mailer for a COD article and not
honored or otherwise payable by the
financial institution upon which it is
drawn. If the personal check is lost in
transit, it is the mailer’s responsibility to
obtain a replacement check from the
addressee. Indemnity to the mailer is
limited to stop payment charges
incurred by the addressee for the
issuance of a replacement check, if the
mailer establishes that the addressee
incurred the charge and was reimbursed
by the mailer for this amount.

ah. Damaged articles not claimed
within the prescribed time limits set
forth in Postal Operations Manual
147.3.

ai. Personal time used to make
handmade, hobby, craft, or similar
items.
* * * * *

3.0 PAYMENT

* * * * *

3.3 Dual Claim

[Revise 3.3 to read as follows:]

If the sender and the addressee both
claim insurance and cannot agree on
which one should receive the payment,
any payment due is made to the sender
unless the claim has already been paid
to the addressee upon presentation of

the mailing receipt.
* * * * *

4.0 ADJUDICATION

* * * * *

4.2 Appeal

[Revise 4.2 to read as follows:]

A customer may appeal a claim
decision by filing a written appeal
within 60 days of the date of the original
decision. Except for an unnumbered,
insured article, the customer must send
the appeal directly to Claims Appeals
(see G043 for address). For an
unnumbered, insured article, the
customer must send the appeal to the
post office where the claim was filed.

That post office forwards the appeal to
the manager of Claims Appeal at the St.
Louis ASC.

4.3 Final USPS Decision

[Revise 4.3 to read as follows:]

If the manager of Claims Appeals at
the St. Louis ASC sustains the denial of
a claim, then the customer may submit
an additional appeal within 60 days for
final review and decision to the
Consumer Advocate, Postal Service
Headquarters, who may waive standards

in S010 in favor of the customer.
* * * * *

S900 Special Postal Services
S910 Security and Accountability

* * * * *

S913 Insured Mail

2.0 MAILING
[Revise 2.7 to read as follows:]
2.7 Receipt

For each insured article mailed, the
mailer receives the appropriate
postmarked receipt:

a. Form 3813 when the insurance
coverage is $50 or less.

b. Form 3813—P when the insurance
coverage is more than $50.

c. Form 3877 when multiple
accountable mail articles are mailed at
one time.

* * * * *

5920 Convenience

* * * * *

S921 Collect on Delivery (COD) Mail
* * * * *

3.0 MAILING

3.4 Indelible Ink, Mailer Errors

[Revise 3.4 to read as follows:]

The particulars required on the form
must be filled in by hand with ink,
typewritten, or computer printed. The
Postal Service is not responsible for
errors that a mailer makes in stating
charges to be collected. The mailer can
not stipulate “CASH ONLY”. The
recipient has the option to pay the
charges by cash or personal check.

An appropriate amendment to 39 CFR
111.3 to reflect these changes will be
published if the proposal is adopted.

Stanley F. Mires,

Chief Counsel, Legislative.

[FR Doc. 02-30935 Filed 12-5-02; 8:45 am]
BILLING CODE 7710-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 021113274-2274-01; I.D.
031501A]

RIN 0648—-A079

Atlantic Highly Migratory Species;
Exempted Fishing Activities

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues a proposed rule
in accordance with framework
procedures for adjusting the
management measures of the Final
Fishery Management Plan for Atlantic
Tunas, Swordfish and Sharks (HMS
FMP), and Amendment 1 to the Atlantic
Billfish Fishery Management Plan
(Billfish FMP). This proposed rule
would modify existing regulations for
Atlantic highly migratory species (HMS)
exempted fishing activities. The intent
of the changes is to improve monitoring
of exempted fishing activities for
Atlantic HMS. NMFS will hold a public
hearing to receive comments from
fishing participants and other members
of the public regarding the proposed
exempted fishing specifications.

DATES: Comments must be received no
later than 5 p.m., eastern standard time,
on January 6, 2003.

The public hearing date is December
16, 2002, 7 p.m.—9 p.m.
ADDRESSES: Written comments on the
proposed rule should be submitted to
Christopher Rogers, Chief, Highly
Migratory Species Management Division
(F/SF1), Office of Sustainable Fisheries,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910. Comments also may
be sent via facsimile (fax) to 301-713—
1917. Comments regarding the
collection-of-information requirement
contained in this proposed rule should
be sent to the Highly Migratory Species
Management Division (F/SF1), 1315
East-West Highway, Silver Spring, MD
20910, and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, DC 20503 (Attention:
NOAA Desk Officer). Comments will
not be accepted if submitted via e-mail
or the internet.

The public hearing location is: Sea
World Adventure Park, Ports of Call
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Building, 7007 Sea World Drive,
Orlando, Florida, 32821.

FOR FURTHER INFORMATION CONTACT: Sari
Kiraly at 301-713-2347, fax 301-713—
1917, e-mail Sari.Kiraly@noaa.gov.
SUPPLEMENTARY INFORMATION: Under 50
CFR 635.32, and consistent with 50 CFR
600.745, NMFS may authorize for
limited testing, public display, and
scientific data collection purposes, the
target or incidental harvest of species
managed under an FMP or fishery
regulations that would otherwise be
prohibited. Exempted fishing may not
be conducted unless authorized by an
Exempted Fishing Permit (EFP) or a
Scientific Research Permit (SRP) issued
by NMFS in accordance with criteria
and procedures specified in those
sections. As necessary, an EFP or SRP
would exempt the named party(ies)
from otherwise applicable regulations
under 50 CFR part 635. Such
exemptions could address fishery
closures, possession of prohibited
species, commercial permitting
requirements, and retention and
minimum size limits.

This proposed action was developed
in response to ongoing concerns related
to past EFPs for the purpose of
capturing regulated HMS, particularly
sharks collected for public display, and
is intended to strengthen the existing
regulations that govern such EFP related
activities. The proposed rule is in
accordance with framework procedures
for adjusting management measures
provided in the Final HMS FMP, and
Amendment 1 to the Billfish FMP.

Exempted Fishing Operations

With respect to exempted fishing
activities, NMFS proposes the following
new requirements:

(1) Collectors of HMS for display
purposes would be required to notify
the local NMFS Office for Law
Enforcement 72 hours prior to departing
on a collection trip in federal or state
waters as to collection plans and
location, and number of animals to be
collected. Also, at the end of each
collection trip, upon return to port the
collector would be required to call the
local NMFS Office for Law Enforcement
to report the conclusion of the trip and
whether any regulated HMS were
collected. In addition, in cases of HMS
being shipped to other locations, the
collector would be required to notify the
local NMFS Office for Law Enforcement
48 hours prior to shipment.

(2) In lieu of the conventional dart
tags currently supplied to collectors by
NMFS, all live HMS collected for the
purpose of public display would be
required to have microchip Passive

Integrated Transponder (PIT) tags,
which will be supplied by NMFS,
implanted by the collector. The use of
PIT tags is intended to eliminate
problems that frequently occur
following implantation of the
conventional dart tags. Collectors would
not be required to obtain PIT tag
readers, but are advised to do so in
order to verify that the PIT tag is
properly implanted and can be read,
and also to have available should law
enforcement authorities other than
NMFS Enforcement board the fishing
vessel. If a NMFS law enforcement
officer is unable to detect with the
NMEF'S reader a PIT tag in a HMS
collected for display, the collection will
be deemed unauthorized.

(3) To minimize mortality associated
with the live capture of HMS, permit
conditions regarding fishing activities,
such as gear deployment, monitoring, or
soak time, would be specified on a case-
by-case basis. If such measures are not
effective in limiting mortalities, other
restrictions, such as allowing the use of
only certain types of gear for the live
capture of HMS for display, could be
instituted to minimize the possibility of
dead discards.

(4) NMFS would reserve the right to
place on-board an authorized collection
vessel a fisheries observer to monitor
activities governed by an EFP.

(5) The proposed rule also modifies
EFP requirements for swordfish
offloading. For the directed swordfish
fishery, if vessel monitoring systems
(VMS) are installed on vessels, separate
EFPs to allow delayed offloading would
no longer be required.

Reporting Requirements

NMFS proposes to enhance data
collection and reporting by requiring the
following:

(1) To reinforce the importance of the
year-end report to NMFS concerning the
activities conducted under the EFP, in
addition to the information currently
required for submission, all applications
for permit renewals would also be
required to include the year-end report
from the previous year in order to be
considered complete. Renewal
applications would not be deemed
complete until the year-end report
containing all the specified information,
is submitted.

(2) In addition to reporting the
retention of live HMS, all dead HMS
caught and discarded under the permit
would have to be reported - these dead
discards will be counted against
appropriate annual quotas.
Additionally, any HMS collected under
state-issued permits by persons issued
federal EFPs would have to be reported

to NMFS within 5 days of collection.
Reporting of HMS collected under state
permits will provide important
information as to the actual numbers of
animals that are being removed from the
stocks. If no HMS are collected in either
federal or state waters in any given
month, a “no-catch” report would have
to be submitted to NMFS within 5 days
of the last day of that month.

(3) Several prohibitions are proposed
to be added or modified to address a)
submission of false information on
permit applications or activity reports,
and b) violations of any of the terms and
conditions of the EFP. These
prohibitions are needed to facilitate
enforcement of EFP application and
reporting requirements. Essentially, they
extend the permitting, record-keeping,
and reporting requirements otherwise
applicable to vessels and dealers to
those persons issued EFPs.

Request for Comments

In addition to the changes proposed
in this proposed rule, comments are
requested on the below-listed potential
regulatory requirements. These
measures are not being proposed at this
time. If, after receiving comments,
NMFS decides to issue regulations to
implement any of these provisions,
NMFS will publish a proposed rule.

(1) To qualify for an EFP for the live
collection of HMS for public display
purposes, the applicant would be
required to demonstrate that holding
facilities adequate for animal husbandry
are maintained. NMFS will consider
accreditation in the American Zoo and
Aquarium Association (AZA), or
equivalent standards, as meeting these
requirements.

(2) Based on available information on
disease or mortalities while in captivity,
NMEFS could limit the issuance of EFPs
for the collection of HMS species that
are not likely to survive well in
captivity, until such time that the best
available new information indicates
otherwise. This measure could
potentially reduce mortality of HMS
held in captivity.

(3) EFPs for the purpose of collecting
live animals for public display could be
issued only to aquariums and other
display facilities that meet the AZA
standards for such facilities - third party
collectors would no longer be issued
EFPs, but would be allowed to collect
HMS as a third party contractor to the
authorized institution.

(4) Public display facilities, including
aquariums that are not otherwise
authorized by a collection permit,
would be required to obtain from NMFS
a display permit in order to maintain
HMS in captivity. To qualify for this
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permit, applicants would need to
demonstrate the adequacy of the facility
for animal husbandry. NMFS would
consider accreditation in the AZA, or
equivalent standards, as meeting these
requirements.

Classification

This proposed rule is published under
the authority of the Magnuson-Stevens
Fishery Conservation and Management
Act, 16 U.S.C. 1801 et seq., and Atlantic
Tunas Convention Act, 16 U.S.C. 971 et
seq.

For the purposes of NOAA
Administrative Order (NAO) 216-6, the
AA has preliminarily determined that
this action would not have a significant
effect, individually or cumulatively, on
the human environment, that it has been
sufficiently analyzed in a prior FMP,
and that it involves only minor
technical additions, corrections or
changes to the regulations. Accordingly,
under sections 5.05 and 6.03a3(b) of
NAO 216-6, this action is categorically
excluded from the requirement to
prepare an environmental assessment or
environmental impact statement.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the Paperwork
Reduction Act (PRA), unless that
collection of information displays a
currently valid OMB Control Number.

This proposed rule contains a new
collection-of-information requirement
subject to review and approval by OMB
under the PRA. The requirement for
exempted fishing activity reporting has
been submitted to OMB for approval.
Public reporting burden for this
collection of information is estimated to
average 5 minutes per notification
phone call at the beginning and
completion of a collection trip and upon
shipment of any animals. The estimated
time to prepare a catch report required
by an EFP issued for display collection
is 5 minutes, and to prepare a ‘“‘no-
catch” report the estimated time is 2
minutes. The estimated application
preparation and year-end report
preparation times for display EFPs are
30 minutes each. Application of a PIT
tag to a HMS captured for display is
estimated to take 2 minutes.

Public comment is sought regarding:
whether this proposed collection of
information is necessary for the proper
performance of the functions of the
agency; whether the information shall
have practical utility; the accuracy of

the burden estimate; ways to enhance
the quality, utility, and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information, including through the use
of automated collection techniques or
other forms of information technology.
Send comments on these or any other
aspects of the collection of information
to NMFS and OMB (see ADDRESSES).

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel of Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities as
follows. Most of the entities that would
be affected by this proposed rule would
be considered small entities. The cost to
EFP applicants is minimal, estimated at
$3.75 per applicant for the letter,
information card, and telephone calls
needed to apply, report, and notify. The
cost of PIT tags will be incurred by
NMFS, which will supply the tags to
each permittee. If NMFS decided to
select a vessel governed by an EFP for
observer coverage, pursuant to 50 CFR
645.7, there would be no significant
economic impact. NMFS would provide
the observer, and the vessel operator
would only be required to provide
accommodations and food for the
observer equivalent to those provided to
the crew. Thus, there would be no
significant economic impact on a
substantial number of small entities.
Accordingly, an initial regulatory
flexibility analysis was not prepared for
this proposed rule.

The proposed action would not
significantly change the operations of
any HMS fishery and is not expected to
increase threats to endangered or
threatened species listed under the
Endangered Species Act. A Biological
Opinion (BiOp) issued June 14, 2001,
concluded that continued operation of
the Atlantic pelagic longline fishery is
likely to jeopardize the continued
existence of sea turtle species under
NMFS jurisdiction. NMFS has
implemented the reasonable and
prudent alternative specified in the
BiOp in a final rule July 9, 2002 (67 FR
45393). The measures proposed would
not have any additional impact on sea
turtles as these actions would not likely
increase or decrease pelagic longline
effort, nor are they expected to shift
effort into other fishing areas. No
irreversible and irretrievable
commitment are expected from this
proposed action that would have the
effect of foreclosing the implementation
of the requirements of the BiOp.

It is not anticipated that this proposed
action would have any impacts on

essential fish habitat and, therefore, no
consultation is required.

The AA has determined that this
action would have no impacts on the
enforceable policies of those Atlantic,
Gulf of Mexico, and Caribbean coastal
states that have approved coastal zone
management plans under the Coastal
Zone Management Act. Accordingly,
NMFS has submitted consistency
determinations to those states with a
request for concurrence.

List of Subjects in 50 CFR Part 635

Fisheries, Fishing , Fishing Vessels,
Foreign Relations, Intergovernmental
Relations, Penalties, Reporting and
recordkeeping requirements, Statistics,
Treaties.

Dated: December 2, 2002.
Rebecca Lent,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 635 is proposed
to be amended as follows:

PART 635—ATLANTIC HIGHLY
MIGRATORY SPECIES

1. The authority citation for part 635
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.; 16 U.S.C.
1801 et seq.

2. In §635.28, paragraph (c)(1)(i)(A) is
revised to read as follows:

8635.28 Closures.

* * * * *

C)***

(
(1) * % %
(i) * * %

(A) No more than 15 swordfish per
trip may be possessed in or from the
Atlantic Ocean north of 5° N. lat. or
landed in an Atlantic coastal state on a
vessel using or having on board a
longline. However, Atlantic swordfish
legally taken prior to the effective date
of the closure may be possessed in the
Atlantic Ocean north of 5° N. lat. or
landed in an Atlantic coastal state on a
vessel with a longline on board,
provided the harvesting vessel does no
fishing after the closure in the Atlantic
Ocean north of 5° N. lat., and reports
positions with a vessel monitoring
system, as specified in § 635.69. NMFS
may adjust the incidental catch
retention limit by filing with the Office
of the Federal Register for publication
notification of the change at least 14
days before the effective date. Changes
in the incidental catch limits will be
based upon the length of the directed
fishery closure and the estimated rate of
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catch by vessels fishing under the

incidental catch quota.
* * * * *

3. In § 635.32, paragraphs (c)(1) and
(c)(4) are revised, and paragraphs
(c)(3)(i) through (c)(3)(iv) are added to
read as follows:

§635.32 Specifically authorized activities.

* * * * *

(c) Exempted fishing permits. (1) For
activities consistent with the purposes
of this section and § 600.745(b)(1) of this
chapter, other than scientific research
conducted from a scientific research
vessel, NMFS may issue exempted
fishing permits. Application procedures
shall be as indicated under
§600.745(b)(2) of this chapter, except
that NMFS may consolidate requests for
the purposes of obtaining public
comment. In such cases, NMFS may file
with the Office of the Federal Register
for publication notification on an
annual or, as necessary, more frequent
basis to report on previously authorized
exempted fishing activities and to solicit
public comment on anticipated
exempted fishing requests. Applications
for permit renewals are required to
include the year-end report from the
previous year in order to be considered
complete. Renewal applications will be
deemed incomplete unless a complete
package, including the year-end report
containing all the specified information

is submitted.
* * * * *

(3)***

(i) Collectors of HMS for display
purposes must notify the local NMFS
Office for Law Enforcement 72 hours,
excluding weekends and holidays, prior
to departing on a collection trip in
federal or state waters as to collection

plans and location, and the number of
animals to be collected. Also, at the end
of each collection trip, upon return to
port the collector must call the local
NMEF'S Office for Law Enforcement to
report the conclusion of the trip and
whether any regulated HMS were
collected. In addition, in the case of
HMS being shipped to other locations,
the collector must notify the local
NMFS Office for Law Enforcement 48
hours prior to shipment.

(ii) All live HMS collected for the
purpose of public display are required
to have microchip Passive Integrated
Transponder (PIT) tags, which will be
supplied by NMFS, implanted by the
collector. Collectors are not required to
obtain PIT tag readers, but are advised
to do so in order to verify that the PIT
tag is properly implanted and can be
read. If a NMFS law enforcement officer
is unable to detect a PIT tag in a HMS
collected for display with the NMFS
reader, the collection will be deemed
unauthorized.

(iii) Permit conditions regarding
fishing activities, such as gear
deployment, monitoring, or soak time,
will be specified on a case-by-case basis.
If such measures are not effective in
limiting mortalities, other restrictions,
such as allowing the use of only certain
types of gear for the live capture of HMS
for display, may be instituted to
minimize the possibility of dead
discards.

(iv) NMFS reserves the right to place
on-board an authorized collection vessel
a fisheries observer to monitor activities
governed by an EFP.

(4) Written reports on fishing
activities and disposition of catch for
each fish collected under the permit
must be submitted to NMFS, at an
address designated by NMFS, within 5

days of the collection. An annual
written summary report of all fishing
activities and disposition of all fish
collected under the permit must also be
submitted to NMFS at an address
designated by NMFS. NMFS will
provide specific conditions and
requirements consistent with the
Fishery Management Plan for Atlantic
Tunas, Swordfish and Sharks in the
EFP. In addition, all dead HMS caught
and discarded under the permit must be
reported. Also, any HMS collected
under state-issued permits by persons
issued federal EFPs must be reported to
NMFS within 5 days of collection. If no
HMS are collected in either federal or
state waters in any given month, a “no-
catch” report must be submitted to
NMFS within 5 days of the last day of
that month.

4.In §635.71, paragraphs (a)(6) and
(a)(26) are revised to read as follows:

§635.71 Prohibitions.

* * * * *

(a) * % %

(6) Falsify or fail to record, report, or
maintain information required to be
recorded, reported, or maintained, as
specified in § 635.5 or in the terms and
conditions of a permit issued under
§635.4 or an exempted fishing permit or
scientific research permit issued under
the authority of § 635.32.

* * * * *

(26) Violate the terms and conditions
or any provision of a permit issued
under § 635.4, or an exempted fishing
permit or scientific research